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the Three following Pieces, which 
may be depended upon as the genuine 
performance of the late Lord Chief 
Baron Gilbert, is v ſatisfied there is ub 
occaſſam to make an apology to the 
reader for publiſhing them. The tranſ- 
lation of the Writs throughout, and 
the numerous references, &c. he dare 
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| H E antient Exizeentoiie are to Dat. . 419} 
be diſtin guiſhed as they were Keil to ac EP 
in the King's Court, in the 7 
Courts of inferior Lords; in 
the King's Court, they could levy the 
Money intel upon the Party againſt whom 
the Jagen was given; in the Lord's 
Court, they could only levy Diſtreſſes, a 
Pain to force Obedience to the Lord's 
Commands, and whether they were 


_ juſtly levyed, or not, was to be recon- 


ſidered again in the King's Court; for Kit Ye ag g | 


the Lord _ taking the Diſtreſs as a 
*D - Re Pai ©3754 


*” 
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Date ſh, 479,. 


44720. 


The 1 Tow of B tes 


Pain, and not being able to ſell without © 
ſpecial Cuſtom, it could be no prejudice 


to ſuch Execution, to reconſider the Rea- 


ſonableneſs of ſuch Caption, by paging: 
in other Pledges. 5 
Bur in the King's Court, they did not 


take Goods as a mere Pain to make the 


Party appear, as they did in the Court 


below. 


FiRsT, becauſe the King's Court im- 
mediately altered the Property, which the 
Lord's could not; and the Reaſon why 
the Lord's could not, was, that when the 
Lord's commanded the Party to recover, he 
was ſubject to a Writ of falſe Judgment, 
and therefore he himſelf was to have the 


_ Cuſtody of ſuch Goods, in order to re- 


turn them in caſe it was recovered. 
SEconDLY, if on the King's Writ, 


they ſhould only have taken the Goods 


as a Pledge, on the Return, that Pledge 
would = been forfeited to the King; 
though they were not to the Lord in the 


Court below; and on ſuch F orfeiture, the 


Goods muſt * ge Gratia, have been given 


to the Party for Satisfaction, if they had 


not been immediately levyed to the Parties 


' Uſe, for ſuch Forfeitures were not re- ex- 


aminable as in the Lords Courts, and there- 


fore created a Forfeiture immediately, . 
Tub r, 


* 


f 977 *. 


The Law of Executiont. 
Tu IRDLY,-the Judgment was, that the 
Plaintiff * recuperet the Money adjudged 
to him, and therefore, the beft and moſt 
direct Way of levying the Money, was 
by bringing the Money itſelf into Court. 
for the Uſe of the Parties. | 
In the King's Court, between Party ws 1 bs na; 
and Party, the Execution was only upon 
the Goods, becauſe the Debtor was truſted 
only upon his perſonal Security, and 
Pledges were taken on ſuch Contracts by 
other perſonal Goods, as Pledges; or b ß 
Means of. perſonal Security, as Bodies 
and the Judgments being in purſuance, of 
the Contract, were on to recover a Pr + 
ſonal Thing. | 
Bur in the King's Caſe, an R 
iſſued not only againſt the Goods and 
Chattles, but againſt the Lands, and there- 
fore they conſidered the Debtor not 
merely as bound in Perſon, but as a 
Feudatory, who held mediately or im- 
mediately from the King, and therefore, 
holding What he had from the King, he 
was from thence to lately what he owed 
to the King; ; 
AND being conſidered as 8 Trea-. 
4 it was not to be loſt; if the Subject 
had any thing, they firſt tried twice to 
levy on his perſonal Eſtate, before they | 
ſeized. che Landes. 1 La 
| r Ir 


* Recover, © 


4 The * f enen 


2 Inſt. 394, 305. br is generally ſaid in the Books, that 


M 75 . 662, 
663. there was onlya Levari ' facias, and a Fieri 


Facias for the Subject, in the Caſe of 
an Execution, which is true; for it is 
plain, that the Capias, and Elegit comes 
in by the Statutes: But at Common Law, 
= they awarded Execution ſometimes by the 
A . the Words of * habeas Denarios, facias 
Denarios, fieri facias Denarios, lævari 
Finch 47%. facias Denarios; and all theſe Forms 
Veere uſed at firſt indiſtinctly, as Words 
tantamount to the ſame thing: this ap- 
pears even in the King's Caſe, by the 2 
veral Forms yet extant on Record; but 
afterwards, they began to diſtinguiſh the 
Writ into two ſeveral Forms, vis. the 
 Fieri facias, and the Levari Jacias, and 
confined the Writs to be uſed in di- 
| ſtin& Caſes. 1ft. The Levari was in the 
Courts below, for there, they could not 
word it by a Fieri in Proceſs : becauſe 
they could not alter Property in the 
Writ; and therefore it was a vain : thing 
to coneeive a Writ in ſach a Manner, 
as could not be executed; and if there 
was a Sale, as ſometimes there was, by 
_ a Grant from the King, or now by Pre- 
ſcription; yet ſuch Grants coming in after 
the Proceſs were ſettled in the inferior 
Courts; 


Howe the Money; mate the Money; ws the * to 
be made ; cauſe the * to be levied. 


5 


; but however, 


the Reaſon of this Writ was, to remedy 


| 1. L vecutions. : 
Coors; the Lon) is the Fotm of the” | 
Execution; and they have no Fieri =_ 
1 


not be taken as a pain without any R 


d the Subject, there is a Writ * d Ex-Rex 1 
ecmtione Judicii, on which Writ the She- 


riff has Authority to {ell the Diſtrefſes he 


has taken on the Levari, or to take and: 


ſell the Goods of ſuch Recovery; and 


any Colluſion between the Sheriff and the 


. Recoveree, or the inferior Lord and Re- 
coveree; for when they had taken the 


Goods, they would - + keep, or re- 


_ ſtore chem as they ſaw Cauſe, and make 


the Execution ſubſervient to their own Be- 
nefit, and not as it was intended, a Pain 


to make the Party perform the Judgment; 


and for this Reafon, the Writ + de fiers 
facias Executionem, was granted to com- 


the Sheriff to make Execution of the 


Goods he had in his Hands, and the Judg- 
ment having. given him Authority to le- 


vy, the Writ gives him Power to ſell what 
is levied ; but if there be no ſuch Judgs+ 


ment he muſt return that, on the Alas, 


and Pluries, for the Writ is not judici- 


4. or ſuing from any Record, but is h 


® Feo Execution of the Au. 1 | 
Ern o be made. "7 | Fe ge 


7. M. nr 


4 or N Wr fit, eee -— SUR 5 
"oa; thorky' to execute ſudh; Judgment hy Sale, 
| Reg. 52-13 \Tuzxz was the farhe ſort of {Writ at, 
ae — *.Cometon Law, which was. called à Si re- 
ergnoſcut, which was, where there was a; 
Recognizance in the Sheriffs Court, that 
it ſhould be levyed * de Bonis & Catallis,. 
and thereby give Authbrity to ſell, Which 
was the Words the Leveri made uſe of in 
the Proceſs of their Curt. 
In the ZAlias, the Phraſe Was + Ari ” 
facxias Fru uta Tenarem - Mandati 
noftri; and ſometimes they had an origi- 
nal Proceſs by Diſiringas, which was in- 
differently made uſe of with the Levari; 
but the Diſtringas being the King's Writ, . 
if the Money was not paid, the Gods 
were forfeited, and therefore they had a 
Venditioni erponas; and though Bitakerbert | 
puts a Niere on it, yet it ſeems to be Law; 
becauſe on every Diſtringuas on the Writ of 
the King, if the Matter was nat performed 
for which the D:ifringas was made, the 
Goods were forfeited, and they did not in 
this Writ, as in the ancient Proceſs of the 
King, make uſe of the N N —— 
| tevari, & fieri. 27 
A Srconpz v, the Levari in; ihr Courts 


' 3 | 
I} _ Plow. 447- above, was her ppvo- a Recognizance, 
; Reg. 239. 300. | or 


0 — 
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7 * orn. the Goods and 8 Ms D 1 cage Eau 
0 bs made according to the Tenor of our Command. 
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or in the King's Proceſs; the Levari was 
particularly diſtinguiſhed upon the Re- 
cognizance; becauſe the Form of the 
Recognizance was, that it ſhould be levyed 
* de Bonis & Catallis, Terris & Tenemen- F. N. B. 593. 
tis, ad quaſcumque manus devenerunt, and 
therefore, the particular Words Lovers. 
are choſen upon ſuch Recognizance, be- 
_ cauſe the Words Fieri would not have 
extended to the Lands, as well as the 
Goods, fince he was not to alter the Pro- 
perty of the Lands themſelves on ſuch. 
Proceſs, but only to levy it out of the 
Profits. 5 
Id the King's Caſe, the firſt Procels - 
runs by way of habeas, which was one 
of the Words anciently uſed in Execu- 
tions, and they choſe this Word, which 
was an Expreſſion of a Summons to give 
Notice to | Za the Money, and likewiſe 
gave Authority to the Sheriff to levy it, 
that the Debtor might not make away 
the Goods to defraud the King; for by 
Magna Charta, 'the Land of the Debtor 
could not be ſeized, nor his Security.ſued, 
if there were Goods and Chattles of the 
Principal to ſatisfy. | 
Ix Caſe of the King the ſecond Proceſs 
Was a Levari, and they made uſe of this 
| B45; 4; _ 


® of the Goods and Chattel;, Lands * Te erements, into | 
avhoſoever Hands they came. | | 


5 


The Low f Kaori, 


Word, becauſe the Proceſs was to run 
not only to the Goods, but on the Pro- 
fits of the Land itſelf, and herein like- 

wiſe they inſerted the Capias on the Per- 


ſon; becauſe it appeared on the Sheriff's 15 


Return on the Summoniter's Proceſs, that 
he had no Goods to ſatisfy the Debt; 
and in that Caſe, the Body was liable by 
the Prerogative of the King; for though 
in a private Caſe, the Body was not liable 
to ſatisfy the Debt, becauſe the King had 
a Right to the Service of his Body, yet 
when it was for the fake of the Public, 
as for imbezzeling the 8 e 
the Body was liable. 
| Tart third Proceſs. in Behalf of the 
Crown was, extending the Lands; for the 
Lands themſelves being held mediately 
or immediately from the King, were as 
much ſubject to the King's Demands by 
the Judgment of his Court, as if there 
had been a Reſervation on the original 
Tenure; and therefore bound the Lands 
from the Time of the Record of ſuch 
Debt before the Execution iflued; for if 
they had not determined, that the Record | 
would have bound the Lads themſelves, 
as firmly, as if it had been in the feu- 
dal Patent, then it would have happened, 
that the Subject, by an Alienation of his 
Land, __ have defeated the King's 
N Execu- 


* 4 i 


and the Word Levari, on the * Bonts 
> Catallis, became obſolete, unleſs in the 
Caſe of a , recognoſcat, where for the 


of Erni im. - 


© Eben; ieh muſt frequently hap- 


pen, ſince the King was to give Notice WE 
before he could ſeize the Land itſelf. _- 
 TriRDLY, having thus confidered the 3 


Levari; the laſt thing to be mentioned 


is, the Feri facias upon the Judgment at 


the Parties Suit; and here the Words fßferi 
facias were clioſen to diſtinguiſh this 


ſort of Execution; becauſe it was only 
* de Bonis & Catallis, and not to be raiſed 


4 i . , 
* . 8 ” 
1 0 
, a . ©. *+ 


from. the Profits of the Lands chem. 


ſelves; and the Words, fer facias in the 
ſeveral ancient Sorts of Executions, were 


the propereſt to be made uſe of on a 
Judgment againſt the Party; for the 
Goods only were liable to an Execution, 
and from hence forward, they never ſent 
Execution againſt the Goods by the 
Words Levari, but on the Feri only, 


Reaſon above mentioned it remains till 


this Day; and We Am. 2. cap. 18. which 23 24; chap. 18. 
gave the Elegit, having tionel . 


Election to be on the feri facias, or on the 
Application of the Goods and Lands, has 
affirmed this Diſtinction, and pinned down 


the Difference then taken, fy has made ER 


5 the eri . a N Weit foran Exe i 
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. The Law of Executiont. 
cution on the Judgment, and the Levari 
for the Recognizance; but the Levari 


remains for the Recognizance ; notwith- 


ſtanding the Word of the Statute; be- 
cauſe the Levari is to charg e the Profits 


of the Land, as well as © Goods and 


Chattels, ad therefore Proceſs on the 
Recognizance could not be by Jr facias 
only. 

Havin thus confidered the Nature of 
the ancient Executions, we come now to 
the Time in which Judgments at Common 
Law were to be executed, and how reviv- 
ed; a Man by Judgment, authenticated 
his Debt, and it gave an Authority to the 
Party to ſue his Execution within a Year. 
and a Day; but if he did not, it was pre- 
ſumed to be paid, and after that time the 
Law allowed him to plead Payment, and 


| a Releaſe of ſuch recorded Debt; and the 


Reaſon was, becauſe all Judgments were 


to be rendered effeftual within a com- 


petent Time, which was the ſame as in 
the Cauſe of none Claims, viz. a Year 
and a Day; and therefore the Pledges 
that were put in for the Principal * ad 
flandum Recto, were amerciable, as well 


as the Principal, during the Year and the 


Day; and thoſe Amercements were iſſued 
in Proceſs by the Officers during that 
Time 


* To have Juice. 


The Law of E xecutions, 11 
Time by Levari facias in the Lord's | 
Court, and Fieri facias in the King's Court; 

and if the Party had paid the Money, and 


ſatisfied the E the Judg- 
ment ſtood in full Force, and the Party 


Proceedings by way of Execution on the 
ſame Judgment; but they might bring 
an Action of Debt on that Judgment, or 
Debt for that Amercement, if it were 
affeered within the Year; and in ſuch new 
Actions, there were new Pledges to be 
put in upon the Default of the Defen- 
dant's appearing on the firſt Summons, 
1d the Defendant _ plead a Releaſe; 
| | becauſe 


g could plead nothing on an Execution 
5 taken out after ſuch Payment; becauſe 
9 the Judgments and Amercements did not 
appear to be ſatisfied, and therefore the 
* Party was put to his Audita Querela, in 
* which the Execution was diſcharged; 
n but the Judgment ſtill remained in Force, 
x as not being annulled by the Return of a 
5 regular Execution, or by the Entry of an 
4 Acknowledgment of Satisfaction upon 
Y Record; but at Common Law, the Party, 
© nor his Pledges ſtood to any Execution * 
5 fued out, or Amercement affeered within 
B the Year and Day, and therefore if the 
2 Party had not got Execution. nor the 
: Court affeered, nor the Officer levyed the 
85 Amercement, there was an End of all 
5 


12 


Ed 21 Ed. 4. 6, 


The Si f Enarutions: 


becauſe under Seal, ſubſequent to the 3 


Judgment, as a Bar to the Action upon 
that Judgment, and he could have no 
Execution at Common Law; after the 
Vear was out, he could not have pleaded 
Payment, for that would have been put- 
ing it on the Oaths of Men, to overturn 
the Validity of the Judgment. 

Tuis Time of Limitation of Judg- 
ment, was not only in perſonal but real 
Actions; for though the Judgment on a 
real Action ſettled the Right of the Land 
for ever, as in the perſonal it did the 
Right of the thing in Demand; yet that 
Judgment could not lie dormant for ever, 
to be executed at any time; for chen 


dormant Judgments would over-reach 
Conveyances between the Parties, and 


therefore there was but a Year's time to 


execute ſuch Judgment, which Judg- - 
ment over-reached all Conveyances, and 


forced the Party to his Audita Querela; 


but after the Year, the Judgment over- 
reached nothing; but he was put to his 
Scire facias on that Judgment, and not 
to his Action, for the Right of the Land 
had been already determined, and there- 
fore it was only to revive the Determi- 
nation touching the Lands, unleſs ſome- 


thing had been done by intermediate Con- 


* ; and fo upon Annuities which 
were 


the Defendant's Goods from the Teſte of Cre. I. 174. 


The Lau of Executions. 13 


were formed upon the Model of Free- 
holds; the Right of ſuch Annuity was 


' ſettled in one Writ, and revived by Scire 
facias; but in Debt, if the Judgment 
was not executed, the Debt was pre- 
ſumed to be paid when the Judgment 
loſt its Force, and therefore the Law gave 
no Scire facias, but a new Action. 


Wr now come to the Diviſion of Exe- 


cutions, which in Matters perſonal | is, 


1. FIERI FaciAs. 
2. LEVARI. 

3. ELEGIT. 

4. CaPias and Proceſs to Outlawry. 


fa Matters Real. 


1. HABERE FACIAS SEISINAM. 
2. HABERE FACIAS POSSESSIONE M. 


AnD then we ſhall conſider when a 
Scire facias is neceſſary to revive a Judg- 
ment, and warrant the ſeveral Sorts of 


Execution. 


FirsT of the FIERI FACIAS. i 
Tais Writ at Common Law, bound 8 Co, he. 
ace 43 
the Writ, ſo that any Sale after that was Ler 2 


void, becauſe the Goods from the time 21.7. he 
8 


The Law of Executions. 
of the Tefte were attendant to anſwer the 
Execution; for the Execution at Com- 


mon Law being only on the Goods, if 


they had not allowed the Goods to be 


bound, as if the Party had transferred 
them, they thought every Execution 


might be avoided by Sale; and 'twas pre- 


ſumed, that the Sheriff ſhould execute. 


_ ſuch Writs immediately, and that there 


Ober. 2. ch. 3. 
* mace perpetual 
tr x Jac. c. 17, 


Sf. 5. 


would be Notice in the Neighbourhood, 
that they might not be deceived; but the 


Goods were not bound by the Judgment; 


becauſe the Judgment was in force for a 
whole Vear; and it would be hard, that 


none againſt whom Judgment was pro- 


nounced, ſhould buy or ſell within that 
Time; but Men abuſed the Notion of the _ 
Retroſpect of the Goods being bound by 
the Tee of the Writ to make Sales un- 
certain; for they took out Writs: one 
under the other, without delivering them 
to the Sheriff, by which they bound the 


Goods of their Debtors, and conſequently 


made their Sales, and all Commerce un- 
certain; to prevent which the Statute of 
Frauds and Perjuries bound the Goods 
only from the Delivery of the Writs to 
the Sheriff, which was no more than 


5 reſtoring the old Law, which ſuppoſed” 


the Writ to be delivered. to the. Sheriff 


immediately from the Teſte; but if a 
frau- 


The Law of — ns. 


fraudulent Sale was made before the Tefte, 


it is bad by 13 Elia. cap. 5; and Badges 
of ſuch Fraud are, where the Defendant 


| ſtill continues in Poſſeſſion, or where the 
Deeds are made ſecretly of the Sale of all 
Goods and Chattels; in. ſuch caſe, though 


the Sale be for a valuable Conſideration, 
yet if it is not made “ hond fide, for a 
valuable Conſideration, it is not good, ſince 
the Conveyances are not made to transfer 


the Property, but to protect the Goods in 


the Hands of the Defendants againſt the 
Execution of. Strangers; but if the Deed 
is executed the ſame Day with the Exe- 


cution, the Execution ſhall take place 


without Inquiry of the Fraud of the 


Deed; for the Law allows no Fraction 


15 


of Days, and therefore the Goods are Cro. EI. 440. 


bound from the very Beginning. of the 


Day in which the Execution is teſted. 


By virtue of this Writ, the Sheriff on the = Saund 47. 


Seizure of the Goods, had ſuch a Pro- 
perty in them, that he could maintain 


Treſpaſs, or Trover; for he had the Lv. 2%. 


Goods to ſell, that he might have the 
Money in Court; and therefore, when 


he had feized the Goods, he had the Pro- » Vent, 218. 


222. 


perty in them for that Purpoſe; and if Comb. 33. Cane" 
the Defendant dies after the Teſt, either 188. 14. R. — 55 


69 5. 2 Ld. Raym. 
before or ſince the Statute of Frauds, 323. $20 


* | a the 12 Mod. 130, 
| 241. 
7 22 
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from the time of the Writ, and there- 


fore the Death of the Parties made no 
Alteration in the Title; but the Sheriff 


might ſeize them into whoſe Hands ſo- 


ever they came; and the Statute was 


made only for Strangers, not for the 
Executor. | 
oy hag; Leber, No Payment to the Party will 4 
ge 385. charge the Sheriff's Power by the Writ, 


ler gef 4. becauſe he is commanded by the Writ 


Sir Tho. Jones, to have the Money in Court, there pub- 


Freem. Rep. 453, lickly to pay the Party, which can- 


zen. 6 not be ſuperſeded by any private Agree- 
5 Mod- 296. ment between. the Parties, ſo that if there 


2 Show, 139, 


Cr, Elis. 404. ; he Payment by the Sheriff to the Plaintiff, 


. 230. with an Acquittance ſubſequent to the 
Tate of the Writ, and before the Return, 


that cannot be ſet up to diſcharge the 


Sheriff, if he returns on Record Fieri facias 
& paratum babeonx, unleſs the Acquittance 


be pleaded as an Eſtopel and totally relied 


upon. 


Godb. 147. fl. I the Sheriff levies the Money on the | 


2 Show.” $77 pi Defendant, and delivers it to the Plaintiff, 
Flier. e. — unleſs it be paid into Court, the Plaintiff, 
N s not eſtoped from having a new Exe- 
cution, for the Money being by the * 
to 


* Ws Ie cage oe math 


the Fieri facias may be executed on the g 
Goods in the Hands of the Executor, be- 
cauſe the Sheriff was intitled to ſeize them 


R A IO Fans 
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to be paid into Court, the private Pay- 
ment is no Satisfaction, for the Writ is 
not obeyed ; and if the Sheriff return 
Fieri facias, and do not pay the Money 
into Court, the Plaintiff has his Choice of 
a new Execution againſt the Defendant, or 


a Diſtringas, or a Fieri facias, or Elegit 
againſt the Sheriff; becauſe he has ac- 
knowledged the Debt on Record, which 


is tantamount to Judgment by Confeſſion ; 


and therefore the Judgment may be ex- 
ecuted againſt himſelf. 


Ir the Sheriff pays the Plaintiff's De- Hob. 200. 


mands out of his own Pocket, he may 


yet levy it on the Defendant's Goods, for 


the Authority given him by the Writ 


does not ceaſe by ſuch Payment; but if 
the Defendant pays the Money to the 
Sheriff, this is a good Diſcharge, for then 


the Sheriif has made the Money of the 


Defendant's Goods according to the Com- 
mands of the Writ, _ 
Tux Sheriff is by the Writ, com- 


manded to levy the Debt * de Bonis & 


Catallis, and is therefore indemnified as 
far as he acts neceſſarily in order to the 


taking of the Goods, and therefore, if he sid 189. Keb, 


breaks open a Cheſt i in which Goods are 4 


locked up, or a Barn not adjoining to a 
e which is made for the 
C | Con- 

- of the Goods and Chattels. : 


2 Show. 


Palm, 54. 


18 _ The Law of Executions. 
Conſervation of Goods only, he is indem 
nified by the Writ; but he is not by the 
Writ authorized to break the Dwelling- 

| houſe, which is built for the Protection 
Brownl. 0. of the Man, and his Family; if he gets 


5 Co. 91. 3 Inſt. 
762. Mo, 668. into the Houſe, the Doors being open, 


— 51. there begins the Execution, for the reſt 

Sher-35% of the Houſe is only for the Protection 

| of the Goods, and therefore he may en- 
ter and finiſh the Execution of his Writ: | 
but though the Sheriff be a Treſpaſſer in 
the Execution of the Proceſs, yet when 
the Writ is ſerved, and the Money levied, 
the Plaintiff ſhall have the Benefit of it, 
and the Party is left to his Remedy againſt 
the Sheriff. 

Bor the Protection of a Man's Est 
extends only to himſelf and Family; for 
if a Stranger, to elude the Execution, re- 
ceives the Defendant's Goods into his 
Houſe; there the Sheriff's Authority ſhall 
reach them, becauſe a Deſign to elude 
the Law ſhall not be protected by the 
Law; the Sheriff might ſeize him in the 
Stran: ger's-Houſe, becauſe the Defendant's 
leaving his own own Houſe has waved 
the Benefit of the Law. 8 

Tuls protecting a Man in his own 
Houſe, was very agreeable to the ancient 
Law; becauſe in perſonal Contracts, they 
did only ſubject their Chattels, and not 
their * Perſons, nor Freeholds; and though 

after- 


The. Law of Executions. . 19 


. afterwards, by ſubſequent Laws, the Free- 


hold, and Perſon were made liable to 
Execution, yet they have not taken away 
the Privilege a Man had by Common 
Law to defend his own Houſe, which 
ſtill continues; but where the Execution 


2 by * Habere facias Seiſinam & Poſſeſ- 


fronem, he may break open the Doors, 
becauſe the Command 1s to deliver the 


Freehold to the Plaintiff, which by the 


Judgment of the Law has been adjudg- 
ed to be the Plaintiff 's, and not the De- 
fendant's. 

By this Writ the Sheriffs have Autho- Date. 145; 
rity to ſeize every thing that is a Chattel, 
viz. Leaſes, and Fructus Induftrialet, Owen 96, 36 
as Corn growing, which goes to the 


Executor; but Furnaces, Apples upon 
Trees, which belong to the Freehold, 


and go to the Heir, theſe cannot be 


ſeized by the Sheriff on this Writ; be- 
cauſe they are not Bona & Catalla, and oo. Ee. 74 
conſequently not Within the Authority of 5c fc. 
the Writ, and at Common Law the Free- * 
hold could not be touched by an Execution. 

TuE Sheriff has by this Writ Autho- 
rity to ſell a Term for Years; but if he 
miſtakes in reciting the Commencement, 
and End of the Term, this 1 15 no Sale; be- 


C24 _ cauſe 
* Cauſe to "REY Seifin and Poſſeſſion. ＋ Fruits of 
Induſtry, t - ods and Cha. bf 
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The Law of Executions: 
cauſe a Term ought to have a certain Be- 


ginning, and a certain End; and if he 
miſtakes the Commencement or the End 


of the Term, he does not ſell the ſame 


Term that was veſted in the Defendant, 
and therefore the Sale is void. 
Bur if he ſells it with the general 
Words, All Title, Eſtate, Right, and In- 
tereſt of the Defendant,” the Sale is good, 
though there be a Miſtake in the reciting 


of the Commencement, or End of ſuch 


Leaſe; for the Sheriff has the ſame Au- 
thority to ſell the Defendant's Goods in 
order to execute the Judgment, and pay 


the Defendant's Debts, as the Defendant 


had over his own Property; and there- 
fore, as ſuch general Words would have 
paſſed his Chattels from the Defendant, 
lo it ſhall in the Caſe of the Sheriff, who 
is to ſatisfy the Defendant's Debt: ſee how 
it is in an Elegit hereafter : if the Sheriff 
fells the Term by Virtue of a Fieri factas, 
and the Judgment is reverſed by Writ of 
Error, the Defendant ſhall not be reſtored 
to the thing in Specie, but in Money, for 
which it was ſold; for the Heri facias 
gave the Sheriff Authority to levy the 


Money * de Bonis, fo that he was obliged 


to turn the Goods of the Defendant into 
Money, and therefore, the Reſtitution 


Of che Goods, 


. 


— 
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| muſt be of what the Execution had taken 


from him, which was Money; and not 
of the Term itſelf, for then no Body 
would buy; and therefore a Stranger's 
Intereſt, which comes to the Term by due 
Courſe of Law, cannot be affected by 
Reverſion of a Judgment between the 
Parties to which'he is in no wile privy. 

Trex Sheriff is bound at his Peril to Dat. 146. 
take only the Goods of the Defendant ; 
and if he doubts whether the Goods 
ſhewn him are the Defendant's, he may 
ſummon a Jury * de bene efſe, to ſatisf 
himſelf whether the Goods belong to the 


Defendant or not; this will juſtify him 
in returning, that the Defendant has no 


Goods within his Baliwick, and mitigates 
Damages in an Action of Treſpaſs, if the 
Goods ſeized ſhould not happen to be the 
Defendant's. _ 

Tur Sheriff on this Writ may return, ver. 44 


that the Goods remained + in Manibus e 344. 


Pro Defectu Eniptorum, and this Return is Feng. 


good, becauſe the Sheriff is directed to Sil. 5 


2 Saund. 47. 


| levy the Money from the Goods, which Re. 75. 


implies an Authority to ſell them; yet he 
may not be able to find Buyers, and there- 
fore, ſuch Return is to be allowed; but 


after this Return, a Venditioni exponas 


may iſſue, to give the Sheriff further 
Gs Power 


7 Conditionally, + I Hand for want of Buyers, 


%%, 
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Cro. Jac. 5 14. 


The Law of Executions, 
Power to ſell after the firſt Writ 1s re- 
turned, and to oblige him ſo to do; for 
thoug h he may ſell after the Return, 
1 the Seizure he had the Property 
of the Goods in order for Sale; yet he is 
not obliged to ſell without this Writ, and 
therefore it iſſues out, in order that the 
Sheriff may bring the Money into Court; 
the old Sheriff may ſell by Virtue of the 
Fieri facias after he is out of the Office, 
without a Venditioni exponas; for by the 
Seizure, he is anſwerable for the Value 
of the Goods to the Parties; though if 
he returns, that they may be upon his 
Hands for want of Buyers, this is a good 
Return; but if he does not fell them, 
there ſhall iſſue a Diftringuas to the new 
Sheriff, to diſtrain the old one, till he 
ſells them, and pays him the Money over, 
which he is to have in Court; but no 
Venditioni exponas goes to the old Sheriff, 
becauſe he ceaſes to be an Officer of the 
Court. | 

Wax the Seriff has by Virtue of the 
Fieri facias ſeized any Goods, the Pro- 
perty of the Goods is altered by the Au- 
thority of the Law, and therefore if a. 
Writ of Error be brought, and a Super- 
ſedeas iſſues, it does not hinder the Sheriff 
from proceeding to ſell on ſuch Execu- 


tion, and he may do it after ſuch Super- 
ſeaeas, | 


Ll 
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ſedeas, which is no more than a Reſtraint 
from proceeding on that Writ; if he has 
not already proceeded. upon it, and 1s not 
a Writ of Reſtitution to reſtore the Goods, 
if he has already altered the Property, 
and therefore if the Property is dlter- 
ed he is at Liberty to proceed accord- 

ing to the Command of the firft Writ, +] 
ſince the Property was altered by fuch _ 
Writ, before the Supetſedeas ; but if the 
Superſeadeas had iflued, * quid 7mprovide, 
there the Defendant ſhould have been 
reſtored to his Goods; for ſuch Super ſe- 
deas is in the Nature of a Reſtitution, for 
it ſets aſide the Fieri facias, becauſe it 
iflued irregularly: if the Sheriff has ſeized 
Goods on the Fieri facias, though the 
_ Plaintiff in Error has a Super ſedeas after- 
wards, by which the Sheriff is ordered to 
ſtop further Execution, yet the Property 
of the Goods being altered by the Seizure, 
the Sheriff may fell them, as we have 
already faid, and if he does not, the Court 
will award a Venditioni exponas, even 
though the original Record be removed; 
for upon filing the Fieri facias, there is 
a Record in Court ſufficient to ke mes 
further Proceſs upon. 
Ir the Sheriff returns wer he has oe 2. 628. 


Cro. Jac. TIE 


Oö fo the Value of 72 J. which re- Gai. 2:6 
| | C 4. main 


* Becauſe irregular ly. 


Cro. Jae. 515, 
Godb. 2 6. 


Hob. 205, 206. 
Danv. Abr. 79. 
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main in his Hands * pro Defectu Empto- 
rum, it is no Eſtopel, but that he may 


ſell them for leſs; for it appearing on the 
Return, that they are not ſold, but that 


they remain in Specze in his Hands, the 


Value cannot be ſo ſet, but that it may 
be altered between that and the Sale; 


therefore, if on the Venditioni exponas it 


appears, that he has ſold thoſe Goods for 
leſs, the Plaintiff may have a new Exe- 


cution for his Debt. 


Bur if the Sheriff returns, chk he 
has taken 4 Cataila to the Value of 100 l. 
and they die afterwards for want of Meat, 


the Plaintiff ſhall have the Value from 


the Sheriff, becauſe by the Sheriff's own 


Default, it is become impoſſible, that it 


ſhould be reduced to any other Certainty, 


than what is mentioned on the Return. 
Ir a Fieri facias iſſues, on which the 


Sheriff ſeizes Goods, and makes no Return, 


'tis illegal to iſſue a ſecond Feri facias; 


for the Plaintiff ought to follow the firſt 


Execution on which the Property of the 


Defendant's Goods were altered, and get 


a Return of the Writ; and if he iſſues a 


new Execution it is erroneous; becauſe the 


Defendant is not to be doubly charged 


by the Judgment, and the former Exe- 


cution having altered the Property of the 


Goods 


For want of Mn -- + Cattle. 


3 


cution, he cannot return Reſceus, becauſe 


a Fieri facias, though he makes no Re- 


The Law of Executions. 25 


Goods to the Value, the Judgment from 
that time is no Lien upon the Defendant; 


and therefore, if the Plaintiff iſſues a Fieri Ob. 147. 276. 


facias within the Year, on which there 
is no Return, but the Sheriff has levyed 


Goods to the Value, and afterwards brings 
a ſecond Fieri facias, an Action will lie 
againſt the Plaintiff, _ - 


Ie the Sheriff takes Goods on an Exe- wes. x. cap. 5 


2. Inſt. 192. 
Weſt. 2. cap. 39. 


he ought to have taken the Pofſe Comi- 8. 
tatus, for which ſee Hi. Common Pleas, . 
p. 23. Wherever the Sheriff returns a 


Seizure of the Goods, a Scire facias lies 
againſt him; and fo if he returns a Reſcue; 


becauſe by that Return he charges him- 
ſelf with the Seizure ; for it appears, that cus. 276. 


the Sheriff has levied the 22 of the 


Defendant; ſo that the Judgment is no 

Lien upon the Defendant's Goods. 
Bor if the Sheriff returns a Capias to : Sana. 344. 

Part only, a Scire facias will lie for that ©* car. 339. 

Part, and Fieri facias for the Reſidue. 


Ir the Sheriff levies the Money upon si wm. jones, 
430. Rol. Abr. 
593. 921. 
turn upon the Writ, yet an Action of 


Debt, Account, or Aſump fit lies againſt 
him, and his Executors; becauſe it is a 
Debt in the Sheriff by the levying the 
Money, and the Defendant by the Sheriff's 


levying the Money —_ him, can on a 


Scire 
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Tie Law of Executions. 
Scire facias to have Execution, plead this 
in Bar, or upon a ſecond Fieri facias, re- 
lieve himſelf by an Audita Querela; for 
the Lien of the Judgment is diſcharged, 
by the Sheriff's executing the Writ, and 
if 2 Plaintiff had not this Action againſt 
the Sheriff, he would be remedileſs. 

Ir the Sheriff has levied Part of 
the Debt, as ſuppoſing the Debt to be 
400 /. and 100 J. is levied, if a ſecond 
Execution iſſues for the whole Sam, this 
is erroneous; becauſe Part of the Jadg- 
ment was diſcharged, and therefore the 
| ſecond Execution ought to recite, how 
much was levied, and to command the 
Levying of the Reſidue. 

Ir the Sheriff return * nulla 3 but 
that the Defendant is + Clericus benefi- 
ciatus, non habens laicum Feodum, then 
there goes a Levari facias to the Biſhop, 
+ quod de Terris & Catallis ecclefiaſticis 
Jevari faciat the Debt, and then it ſeems, 
that the Biſhop ſets out the whole Pro- 
fits, except what is neceſſary for the 
Cure, to fatisfy the Debt; but if the 
Biſhop. returns, || quod nulla habet Bona 
ecclefaſtica, an Action will he for the 
falſe Return, and the Court will not allow 
him to amend i it. _ 


* No Goode. 

A beneficed Clerg yman, having no 4 Fee. 

t That he cauſe to be levied of the eccleſiaſtical Goods and 
Chattels, ; 1 That he has no ecclefiaſtical Goods. 
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Of the LEvaARt. 


Tus is the moſt ancient judicial Pro- Bu. 4:0. 
ceſs of the Law, though it now con- „ 3295 
tinues only in three Caſes; viz. in the Res. 300- 
County and Manor Court, Recognizances 
in Chancery, and a Recovery againſt the 
Heir on the Lands of his Anceſtor by 
Tris Procefs appears in the Books un- Lai the fame 
der ſeveral Names, but ſtill amounts to 40 bins in. 
the ſame Thing; in meſne Proceſs, it is dite. 
called an Attachment of Goods and Di- 
ſtreſs infinite; but in Executions it is 
_ always called a Levari; and it is to be 
known, that the Executions at Common 
Law were only a Pain or Seizure, to com- 
pel the Party to do the thing commanded, ' 
and the Command to levy the Money ad- * 
judged, was only a Command to diſtreſs 5 | 
the Parties in their Goods and Chattels, 4 
Lands and Tenements, till they had obey- | 
ed; fo that the Words of the old Writ 
are, « Preciprmus tibi quod diſtringas 
B. or Terras, & Catalla, ita quod nec 
e ihſe nec aliquis pro es nec per ipſum Ma- 
num apponat Terris, Tenementis, Bladis, 
e e 
M command you to. di train B. by his Lands and Chat- 
zels, ſo that neither he nor any one for him or by him, put their 
Hands upon the Lands, Tenements, Corn, or other Chatte!s. 
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8 The Law of Executions. 
c nec als Catallis; Or thus, © * Ita 
& difiringas eum per Terras & Catallas 
quod capias omnes Terras & omnia Ca- 
ce alla ſua in Manum Domini Regis, de- 
& rineas quouſque Rex aliud inde precepe- 
uit & de Exitibus reſpondeat Domino 
« Re 81. and in this Caſe, they at laſt 
came in the King's Courts to give more 
effectual Remedy than was given in any 
other, I adjudicare querenti Debitum pe- 
titum; from hence in Executions they 
went one Step further, to command the 
Sheriff to levy a certain Sum mentioned 
in the Judgment, by which the Sheriff 
had Authority not only to ſeize, (which 
was done at Common Law) but likewiſe to 
ſell the Goods ſo levyed in order to pay the 
Plaintiff his Money; and this more mo- 
dern way of tranſacting the Levari, is 
what ſtill continues in the ſuperior Courts, 
as being the moſt commodious; but in 
the inferior, where they cannot alter the 
Property, the ancient Way of levying as 
a Pain, continues to this day; and if the 
Sheriff in the King's Court, cannot on 
the Lever: find Buyers, there ſhall iflue 
a 
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* That you ſo diſtrain him 4 his Lands and Chattels, that 
you take all his Lands and all his Chattels into the King's 
Hands, and keep them till the King ſhall give other Command 
touching them, and let him anſwer the Profits to the Lord the 
King. 

+ To adjudge to the Plaintiff the Debt in Demand. 
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a ſecond Levari to levy the Money for 
the Goods ſo taken, and the Reſidue from 


the other Goods of the Detendant, We 

will now ſee, 

_ 1ſt. How the Levee) ſtood in the Kitch, 227, 
Court of the Manor, or hundred Court; 

and here the Levari is only a Pain to 


make the Party perform the Judgment, 


and the Sheriff cannot in ſuch Caſe de- 


liver the Goods to the Party, as he can 


in the King's Court, but the Goods muſt 


be kept in Safeguard till the Defendant 


has ſatisfied the Plaintiff the Condemna- 
tion- money, unleſs it be, where there is 


a Preſcription to iſſue a Levari, and 2 Lut, 1372. 


thereon to ſell the Goods, as often there 44% 


is in the King's Hundred; and if there be 
a Writ, * de Executione factendd, the 
Sheriff, or Bailiff of the Hundred may 
ſell the Goods ſo taken by Diſtreſs, and 
ſo if a Debt be acknowledged in the 
Sheriff's Court, the Sheriff may ſell on 
a Recognoſcat; but in meſne Proceſs, the 
Goods are not forfeited on the Levari in 
the Lord's Court, as we have already 

taken notice of in Title Replevin.* 
2d. THIS ſort of Levari, is on a Recog- 
nizance in the high Court of Chancery, and 
this returned into the Court of Chancery; 
becauſe it is an old original Writ, that 
iſued 


For doing Ta 


Gilb. Law of Diftreſſes, &c. p. 25, . 
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iſſued upon a Recognizance made to the 
King, or to the Party in that Court, 
which running in the Form of a Levari, 
73 Ed. chap. 38. yas not altered when the Star. Weſim. 
24. cap. 18. broke the Executions into 
two diſtinct Forms, of Fieri facias, and 
Elegit; and ſo it continued afterwards, 
that the Fieri facias, and Elegit were 
judicial Writs in the other Courts; but 
the original Levari ſtill remained in the 
Court of Chancery, being not removed, 
altered, or taken away by that Statute; 
but the Fieri facias, and Elegit being a 
much better manner of Execution, the 
Levari became obſolete in other Courts, 
0 they uſed the Elegit in the Chan- 
upon the Words of We/im. 2d. Si 
abit tum fuerit recognitum in Curia Re- 
gis; but though on the Levari they an- 
ciently ſold the Goods in the Court of the 
King, and aſſigned them over ſometimes to 
the Party, + ſecundum Quantitatem Debiti; 
| yet they had not uſed the Way of Apraiſ- 
21 or 13 Kl. ment; But the Statute of Acton Burnel, 
was the firſt that put this in Practice, 
which ſays, that the Goods ſhould be 
appraiſed, and delivered over to the Party 
according to the Appraiſment; this ſuc- 
ceeded fo well, that by the Statute of 
x3 Ed. chap. 1. W: gem. 2d. 8 5 1. they uſed it in all Caſes, 
either 
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* 1f the Debt be acbnos vledged i in the King” 1. Court, 
Þ+ According to the Quantity of his Debt. 
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either to ſell them upon the Heri Facias, or 
Elegit; and from hence forward the 
Writ iſſuing out of Chancery. 


fſatisfaciendum lies on Recovery upon this 
Recognizance, becauſe the Debtor by 
the very Words of the Recognizance has 
' ſubjected his Goods, Lands, and Chattels 
only, not his Perſon. 

3d. Tu ſpecial Levari againſt the 


the Creditor at a Price * donec Debitum inde 
levaveret; and this is, where the Heir 
confeſſes the Debt, and the Particulars of 
the Aſſetts deſcended; and this ſeems to 
be a Writ formed by the Judges upon the 
Model of Acton Burnel, and the Elegit; 

but it is properly a Writ at Common Law, 
and therefore, is rather a ſpecial Levari, 
to levy the Debt upon the Lands, than 


of the Lands being to be ſet by a Jury, 


Law; becauſe it was formed in this Cafe 
by the Judges, to give a Remedy, in 


for where a Man binds himſelf, and his 


ligation, 
4 Till he ſhall have vn his Debt on them. 


to deliver the Goods at a Price, upon the 
Zevari was of no Uſe, but as an original 


Wr muſt here note, that no Capias ad 


Heir, where the Lands are delivered to 


an Elegit, though ſome time by the 
Books called a ſpecial Elegit; the Value 


and is properly called ſo at Common 


caſe that was out of thoſe ſeveral Statutes; "Ip 


Hears, the Heir : eng named 1 IN the Ob- | 


—— — 
— — 9 
8 
* Wa 


— — 


-4 . 
— 
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M is obliged as well as the Anceſtor, 
and therefore, if he ſays nothing, or 
pleads a falſe Plea, he makes the Debt 
his own; becauſe he is preſumed to have 
received the Value of the Obligation; but 
ſince he is only Debtor in reſpect of the 
Land, therefore if he confeſſes the Debt, 
and ſhews the Creditor- the Land which 
is his Debtor, he diſcharges his own Per- 
ſon, and Effects, ſince he gives up that 
to the Creditor, for which he is bound 
in that Obligation; and hence on this 
Caſe, the Judges had Authority to make 
out ſuch Writs becauſe the Heir in his 
Plea ſet forth the Land ſubject to the 
Debt. 8 


23x —U— — w — 
* : & 
r 


ELEGIT, 


73 Ed, chap. 18. This Writ is given by //: fm. 2. cap. 
18. for by Common Law the Land was 
2 Toft. 394, 395- not liable to any Debt, not only, becauſe 
the Debt was contracted upon the perſo- 
nal Security, but alſo, that the Lord 
might not have a Stranger put upon him; 
but thoſe only were to enjoy the Land, 
who came by feudal Donation ; but this 
_ Statute gave Election to the Plaintiff to ſue 
a Writ * de Fieri facias de Bonis & Ca- 
talks * or that the Sheriff ſhould 
deliver 


3 To cauſe to be made of the Cod. and Chattels of the 
tor, | | | 2 


c 
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Afros de Carruca, & Medietatem Terra 


| ſue quouſque Debitum fuerit levatum per 


rationabile Pretium & Extentum. 
By this, two Things are done, 


3; TRE Goods and Chattels of the 


: Defendant are delivered to the Plaintiff. 


2dly, Taz Moiety of the Lands and 
Tenements. 

Fissr, the Goods and Chattels, 1 they 
are delivered er rationabile Pretium, as 
the Lands are {per rationabile Extentum ; 
but Terms for Years, which are Chattels 
real, and an Intereſt out of Lands and 
Tenements, may be delivered as Chattel, 
+ per rationabile Pretium, or as Profit out 


of Lands I per rationabile Extentum; and 


hence if a Term for Years be extend- 
ed, and valued at a certain Value in groſs, 


and delivered to the Defendant, and the 


Debt is more than levied out of the Pro- 
firs of other Lands, and of the Term, 
yet he ſhall not account for the Profits of 


the Term, nor deliver up the ſame ; be- 


cauſe he had it at a ſtated Price by. the 


Elegit, and the Lands and the Tene- 


. ments 


Except Oxen 2 Beaſts of the Plow, and half bis 


Land, until the Debt ſhall be e BY reaſonable Price and 


Extent. 


+ By reaſonable Price, 
+ By reaſonable Extent. 


deliver to him all the Goods and Chattels 
of the Defendant, * præterea Boves, & 


.W 
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ments were only for the Remainder of the 
Debt, and therefore, the Profit of them 
willonlygo towards ſatisfying ſuch Re- 
_— mainder ; and for thefe laſt Profits only, | 
'** the Plaintiff ſhall be anſwerable; there- C7 
fore ſome of the Books ſay, that a Chattel, 
or Term for Years may be ſold, which is 2 
true inone Senſe, viz. that they may be ſold 7 
to the Plaintiff for the Price ſettled by the a 
| Jury, and if the Defendant tenders the 1 
* Moar 873. fl. Money to the Sheriff before Delivery, or } 
—— to the Court before the actual Delivery 1 
by the Sheriff, ſuch Goods are ſaved; 0 
and if afterwards delivered, he ſhall be { 
- | intitled to his Audita Nuerela; but if there it 
; is no Tender made, the Property of the 
Goods are altered by the Delivery of the 8 
Sheriff, and the Plaintiff may W of 1 
them under the Judgment. n 
| Rot. Ar, 77%. But if a Writ of Error be brought, and | Z 
| the Judgment reverſed, the Goods in th 
Specie ſhall be reſtored, and not the te 
Value; but upon a Heri facias, the Value, ne 
and not the Goods in Specie; and the m 
Reaſon of the Difference is, that on the by 
Ao: $73. 788. Fieri acids, the Sheriff is to ſell to any nc 
Dyer. 365, pl.24. Buyer, but in the Elegit he is only to de- nc 
_ he 246 liver it to the Plaintiff; therefore when EX 
10. Br 27% the Writ of Error has reverſed the Judg- 2. 


Jenk, Cent. 264, ment in the one Caſe, the Defendant is 
pl. 66. 
Paimer*s Caſe 4. reſtored to the Money, in e other to 


Ec. 7. * | . the 


The Law of Executions.” 33 
the Goods themſelves; for he is to be re- 2 Lev. 92. ol. 
ſtored to what he has loſt by the Writ as 9? 
it was awarded, which in the Caſe of 4 | 
Fieri facias, was the Money, but in 
the Elegit, the Goods themſelves de- 


| livered over to the Plaintiff. 

Bur if a Term be delivered by * ra- Hoe's Caſe 5 Co. 
tionabile Extentum, at an annual Value, 36. 3 tm. 8. 
and not at a Value in groſs, then the Goulath. 10%, 
Plaintiff is accountable for all the Profits 
he receives out of the Term upon ſuch 

" Extent; and if he receives the Debt out 
of ſuch Term before it expires, the De- 
fendant ſhall be reſtored to the Term 


itſelf. 
Ir there be an Elegit ſud out, and the Palmer 274: 


Sheriff delivers a Term, ＋ diverſorum An- OY 
norum ad tunc proxime futurorum, this is 
| Not good, whether it be I per Pretium vel 
Extentum, becauſe the Sheriff is to deliver 
this according to a reaſonable Price, or Ex- 
tent ſettled by the Jury, and this he can- 
not do, if he does not know the Commence- 
ment, and End of it, nor can he ſettle it 
by a reaſonable Extent, becauſe there is 
no Certainty when the Term will ends. 
nor how far it will aid-the real Eſtate if 
extended; and this is not like the Caſe of 


a Fieri Facias; for on a Fieri Jaciat, the 
2 Sheriff 


* Reaſonable E tent. +. Of — Years then 
next coming, . Ey Price or Extent. 


— 
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Sheriff ſells the Term to a Stranger, who 
takes it at his Peril, be the Intereſt of the 


Term more or leſs; and therefore by the 


Conveyance of all his Intereſt, that is 
fufficient ; but the beſt Bidder. is the Per- 
ſon that ought to have the Intereſt, be it 
more or es; and it is the Defendant's 
own Fault that he does not pay the Money 
to the Sheriff to ſave his Eſtate, from ſuch 
Occaſion; but in an Elegit, the Sheriff 
delivers the Term to the Plaintiff him- 
felf at a Price, or Extent, which Price, 
or Extent muſt be ſhewed to the Court, 
to ſee how much is levied by ſuch Chat- 
tle, or when the Plaintiff will be ſatisfied 
by the annual Appropriation; and there- 
fore, if the Duration of ſuch Term be 
not found by the Jury, there is not ſuch 
an Inqueſt as can make it appear to the 
Court when the Debt is, or will be ſatis- 
fied, and therefore ſuch Inquiſition is 
erroneous. 

SECONDLY of the Moiety of the Lands 
and Tenements. And here we muſt re- 
member what we have already ſaid, vig. 
that the Judgment did not bind the 
Goods till the Execution was laid upon 
them, becauſe it was neceſſary that a Man 
ſhould buy and ſell, and therefore would 
not alter Property till ſuch time as an 
Exccution came down to the Sheriff, 

oe whereby 
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| whereby he was authorized to alter the' - 


who | Property of the Goods, in order to levy 
the the Debt, and then, and not before, the 
| = | Goods were attendant to ſatisfy the Judg- 
at -1 | PE rn her ans | 
hon 5 Statute Weſtm. 2. cab. 18. nr 
ets not alter the Law in this Caſe, becauſe it | 
anc s does not extend the Remedy as to the. 
oney Chattels, ſince upon the Fieri facias, and 1 
ſuch the Levari as it ſtood at Common Law, 
crit Bi che Sheriff might have ſold, and deliver- 
Ow” ed over the Goods to the Creditor; but it 
rice, givesRemedyas to Lands, and Tenements; 
5 and therefore the Words of this Statute 
-hat- are conſtrued. to extend the Remedy as 
Hed to the Land to the Time of the Judg- 
m__ ment, for the Words are * cum Debitum 
n be recuperatum, vel Curia Regis recognitum, 
ſuch . vel Damna adjudicata, fit de catero in 
the Electione illius, which gives the Election 
ſatis- immediately as ſoon as the Debt is reco- 
* vered in the Court of the King, and 
therefore the Land is immediately bound 
ands from the Time of the Recovery of the 
t re- Debt; but if the Election was made of 
5 the Fieri facias, they would not extend 
the the Statute to bind from the Time of · the 
pon Judgment, becauſe the Judgment did 
Man not bind the Chattels before; and there 
ould, 1 C 
S an Mben a Debt is recovered, or acknowledged in the 
eri ff, King, Court, or Dama es adjudged, it is thenee _ ward _ 


his Elefion. 
reby 5 
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is nothing appears in the Statute intend- 


to alter the Common Law in this 


Particular, which had been before ſettled 
upon ſo good a Reaſon, and there was no 
Inconvenience that the Judgment in a 
private Caſe ſhould bind the Lands from 
the Time of the Judgment, as it did be- 
fore in the King's Debts, ſince they might 
ſearch the Records of the King's Court 
for the one, as well as the other. By the 
old Books, the Lawyers would extend 
26 E. 3. 15. 2. this Statute to the Time of the Writ pur- 
25 E. 3. 1. chaſed, and to the Time of the Inqueſt 
taken; but the Court would not Mor ä 
this, becauſe it would be dire&'y againſt 
the Words and Intention of the Statute, 
which ſays, * cum Debitum fuerit recupe- 
ratum, fit de caters. 


2 Bol. Abr. 4 THE Judgment binds not only the Lands | 


Dalton Sher. 126, 
Swil, 34, 35. and Tenements of which the Defendant is 


actually ſeized, but alſo the Reverſions 
on Leaſes for Lives as well as for Years; 
for though the Words of the Elegit are 
+ Med: — omnium Terrarum, & Tene- 
mentorum pred. de quibus pred. Die Anno 
Regni noftri 28 quo Die 1285 pred. red- 

f dit. | 


* . hen a Delt Gall be recovered, it is thenceforward. 
I That awwithout delay you cauſe to be delivered a Moiety of 
all the Lands and Tenements aforeſaid, of which the aforeſaid 
B. was ſeized on the Day aforeſaid, in the firfl Year of our 
Reign, on which Day the * * Was Fn or 
ever afterwards. 


The Law of Enecutins, 39 
| dit. fait, vel unguam poftea fuit ſeifit, præ- 


fat. B. fine Dilatione liberari facias; yet 
the Intent of the Writ extends to what- 
ever Lands and Tenements were actually . 
veſted in "ths Defendant; becaiiſe the 
Statute is * Medietat. Terre, which ex- 
tends to Reverſions, which are compriſed 
under the name + Terre, fince they are 
Lands returning to the Defendant, when 
the particular Eſtate ceaſes, and therefore, | 
though this was formerly diſputed, the 
latter Reſolutions have ſettled the Law 
to be as we have already mentioned; 
Rent- ſervices, Rent-charge, and Rent- Dy. 204: 
ſeek, are within the Statute; for theyr 55 
ies out of the Lands, and therefore 

within the Word Þ+Terr@; ſince the Rent 

is Inſtead of the Land itſelf, and if this 7 co. 43, 
were not ſo, the Creditor might be cheat- Fa "On 


ed by turning Land into Rent. ER, 
AN Advowſon in groſs cannot be ex- Advouſon in 


groſs not exteu- 


tended on an Elegit, becauſe a Moiety Able. 
cannot be ſet out by the Sheriff, nor can 
it be valued at any certain Rent towards 


Payment of the Rent. 
CopynorD Lands are not 3 Nor Copyhold, 


. Sava). 


3 Rep 
in the Hands of the Defendant, becauſe 6, 65. ll. 138. 
Rol. Abr. 883. 


the Freehold Lands are in the Lord, and c. Cn. 4. 


the Tenant is no more than a Tenant at og 


will, according to the Cuſtom of the 6 vin. Abt. . 
D 4 Manor; 


4 2 if the Land. + Land, 


40 , The Law of Executions, 
269. p1.4. Gilb. Manor; and it would be unreaſonable, 
_ 1 Ne that the Lord ſhould have a new Tenant 
dat, Law, 123. put upon him without his Conſent; and 
therefore, there being ſo apparent an In- 
jury to the Lord, the Judges have con- 
ſtrued Copyhold Lands not to be within 
the Intent of the Statute, not being men- 
tioned in the Words of it, but Crops of 
Corn, and the Profits of ſuch Lands, for 
* Medietat. Terre refers to the Land of 
which the Defendant is Owner; but by 
the Statute for Elegit, the Lord was 
looked upon to be the entire Owner of 
thoſe Lands, and may be taken on an 
Elegit, for they are but Chattels belong- 
ing to the Tenant, and the Lord is no- 
ways injured. : 
Nor Glebeof Par- | ELEG1T does not lie of the Glebe! be⸗ g 
or Church Tard. JONgINg to the Parſonage, or Vicaridge, 
Jenk. 207. pl-35- nor to the Church-Yard, for theſe are 
each + ſolum Deo confecratum. | 
. LANs in ancient Demeſne are exten- 
Hob. 47. 43. dible upon an Elegit, for there the De- 
27d. fl. 5. fendant has the Property of the Land 
. himſelf, therefore within the Words of 
= the Statute; and the Tenants in ancient 
Demeſne are to have the Title of 
their Lands tried in their own Courts, 
that they may not be obliged to leave 
their own Agriculture, and Plowing, and 
travel 


Ab ee 4 Cnoratct Abbe God. 
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this Execution, the Title of the Banks is 
not queſtioned, but the Judgment of the 


Expoſition of the Statute, they have only 


Land in ancient Demeſne was liable to 
ſatisfy the Debt of the Anceſtor on x 
* ment in the King's Court. n 

Nor E it has been formerly held, that 
an Aſſize of Land in ancient Demeſiie; 
lay in the King's Court by force of the 
Statute of Elegit, but the latter Reſolu- 
tion is, that ſuch an Aſſize doth not lie, 

becauſe they may have Remedy in the 
Court of the Manor, by Writ of Right of 
Cloſe, and Proteſtation to ſue it in the 


will not ouſt the Tenants of their ancient 

2 Privilege, ſince the Plaintiff has Remedy 
as well in the inferior, as in the ſuperior 

Court. 1 

Ir there be two Joint-tenarits; and one 

acknowledges a Statute, and the Moiety is 

extended during the Life of the Conuſor, 


Life, yet the Moiety ſhall remain in Ex- 
tent after his Death, becauſe by the Ex- 
tent, the Conuſee has a Term delivered 
to him till he is fatisfied, whereby the 
Term is actually veſted in him, 'and the 
Jointure ſecured, 

Bur 


travel up to che ſuperior Coutts; yet on 


followed the Common Paws: by which 


Nature of an Aſſize, and therefore they 


41 


King's Court put in een and in this 


7H. 4. 10 12 
Fitzherb. Execu. 
tion, pl. 118. 


and the Debt is not ſatisfied during oo | 


142 - The Law of Executions: 
Bor if the Extent had not been exe- 
cuted during the Life of the Conuſor, 
then the Lands are diſcharged; for tho! 
the Moiety be bound by the Judgment; 
yet the * ius accreſcendi prefertur Oneri- 
bus, becauſe the other Jointure comes in 
by the original Feoffment, and therefore 
2 Charge of his. Companion can alfed 
im. 
Co. Lit. 222, a IF a Man be diſſeiſed, againſt #hom 
5 7% Judgment i is recovered, the Lands in the 
Hands of the Diſſeiſor ſhall not be liable, 
for though the Diſſeizee has the Right of 
Poſſeſſion, yet they are not his till they 
be recovered, 
Co. Lit. 22. So if a F coffment be upon Condition, 
3 and the Feoffee acknowledge a Statute, 
and the Condition be broken, the Feoffor 
ſhall enter into the Lands freed of the 
Charge of the Statute, becauſe he comes 
in by a prior Title, and the Feoffee hath 
no Right to the Lands, not having per- 
formed the Condition upon which the 
Lands were given him; the Judgment 
binds the Moiety of the Land the De- 
fendant has at any time after the Judg- 
ment; and therefore, if the Defendant 
aliens any Part of the Lands, the Plaintiff 
may extend the Moiety of the Lands re- 
maining in the Hands of the 3 
With- 


Right Fi improving is 3 to Incombrantts 


* 


The Law of Executions. 


without going to the Lands in the Hands 


of the Alienee; becauſe he may take the 


Moiety of the Lands in the Eſtate. But 
after the Alienation, the Conuſor him- 
ſelf ſhall not have Contribution, be- 
cauſe tis his own Debt, which the Plain- 


tiff has choſe to load the Lands remain- 


ing in his Hands; but if there are ſeveral _ 
Alienations, the Judgment equally binds 

them all, and therefore all muſt be equally 
contributory, and that Execution ought 


not to be laid upon one only. 
Is the Conuſee purchaſes Part of the 


| Conuſor's Lands, this does not diſcharge 


the Statute againſt the Conuſor, but againſt 
the Feoffees of other Parcels it does; but 


if the Conuſee has Land delivered to him 
in Execution, and purchaſes Parcel of 
the Lands of .the Conuſor, this diſchar- 
ges the whole Statute, becauſe where the- 


Charge is actually on the whole Eſtate by 
the Liberate, it is a Charge of the whole 


Debt upon the whole Lands, and there- 
fore purchaſing Part of the Lands ſubject 


to a Rent- charge, (for purchaſiag being 


the Acts of the Parties) the Law has 


made no Proviſion for an Apportionment, 
and the whole Debt cannot lie upon the 
Reſidue, becauſe the purchaſed Lands 


were ſubject; but where the Judgment was 
poly a Lien, he _ purchaſe Part, and 


lay 


/ 
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lay the Debt on the Reſidue, as well if a 
third Perſon had purchaſed, he might lay 
the whole Debt upon the Lands re- 
maining in the Hands of the Debtor. 
Bor if the Execution be laid upon the 
Lands that did not belong to the Conu- 
ſor, or ſold before the Judgment, anciently 
the Elegit would have put him out of 
Poſſeſſion, and put him to his Aſſize, or 
Ejectment; becauſe being a Stranger both 
to the Judgment and Execution, he could 
not traverſe the Execution; but becauſe 
it was thought hard on ſuch Executions 
to turn Strangers out of Poſſeſſion, it is 
now the Uſe to give legal Poſſeſſion; and 
not actual Poſſeſſion, and ſo the Plaintiff 
who has Title by his Elegit ſhall bring 
his Ejectment. 

Bur where the King nd tor his 
Debt, there, upon Inquiſition, the Party 
is allowed to traverſe, becauſe the King 
cannot be a Diſſeiſor, or Wrong: doer, and 
therefore the Party cannot have an Aſ- 
ſize, or Ejectment, if upon the Liberate 
he is put out of Poſſeſſion; and therefore 
for the Eaſe of the Subject, and that the 
King may do no wrong, the Party grieved 
is allowed to traverſe the Inquiſition; if 

a Man confeſſes a Judgment, or acknow⸗ 
ledges a Recognizance, and enfeoffs ſe- 
veral People of divers Parcels, there if the 

Conuſee 


Conuſee extends the Land of one only, 


ſuch Feoffee is driven to his Audita Que- 

rela; for not being able to traverſe the 
Inquiſition, and it being an equal Execu- 
tion, he muſt have Remedy, and the Re- 
medy for any Injuſtice in an Execution 


not appearing on Record, is by Audita 


Querela; and if in ſuch Execution the 
Lands of the Conuſor only are omitted, 
the Feoffee may bring his Audita Que- 
rela againſt the Conuſee only; and if on 


ſuch Audita Querela he proves any Lands 


of the Conuſee omitted, it is an unjuſt 


Execution, and no Body being concerned 


> 


in it but the Conuſee, who is to take No- See Audi 


being illegal, ſhall be ſet afide, and the 


Plaintiff on Audita Querela reſtored: to 
the meſne Profits, and the Conuſes put to 


an Elegit de novo. 


tice at his Peril of the Lands whereof the i, after. 
Conuſor had no Poſſeſſion, the Execution | 


Bur where the Lands of any Cofeoffee r. v. 5 104. 


are omitted, there ſuch Perſon, whoſe 


Lands are extended, muſt hring his Au- 
dita Querela againſt the Conntee; and 

| ſuch Cofeoffee; for if he were to bring 
in the Conuſee only, and not the Co- 
feoffee to interplead, he might ſet aſide 
the Execution againſt the Conuſee, and 
yet when the Elegit de novo was brought, 


the Cofeoffee might ſhew Matter ſuffi- 


cient 


The Law of Executions. 


cient to excuſe his Land from the Execu- 


tion, and then the Conuſee would be left 


remedilels. 

In this Audita Querela the Proceſs 
may be two fold, either Feri facias, and 
fo by Attachment and Diſtreſs infinite 
againſt the Conuſee, and Cofeoffee, or 


elſe by Scire facias againſt them; and if 


on ſuch Scire facias the Conuſee, and 


Cofeoffee do not appear, or on Appear- 


ance do not ſhew Matter in Diſcharge of 


_ . thoſe Lands, at Common Law the Exe- 
cution was ſet aſide, and the Plaintiff in 


Audita Querela was reſtored to the meſne 


Profits, the Conuſee put to bring a new 

Elegit of the Lands of ſuch Cofeoffee 

againſt whom Proceſs was extended, and 
this Extent iſſued without a Scire facias, | 


though it was a Year and a Day after the 
Judgment ; becauſe it appeared that there 
was no effectual Execution within the 


Year, which was ſet aſide, which was 


a ſufficient Authority for the Court to 


continue the Proceſs by an Elegit de novo, 


and there was no Reaſon to revive: the 
Judgment, ſince when the Lands had all 


along continued without making Satis- 


faction to the Conuſee, there was no 
Preſumption that after the Year ſuch Lien 
was diſcharged, | | 


In 


n ĩð5?Ü· WM A ah. 
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comes in, he cannot plead that there are 


other Feoffees not named in the Audita 
Querela, for a Feoffee in the Execution 
is not to take notice of all the Land of 


the Conuſor whatſoever, but of that only 


which was ſufficient to diſcharge himſelf 
of the Injuſtice and Preſſure of that Exe 
cution, for the Execution is unjuſt not 


having Feoffees before the Court, and 


though there be many others, he ſhews 


enough, by bringing in one to get rid of 
the Execution which lay againſt him only, 


and if on an Elegit de novo, he can dii- 
cover any other Feoffees, he is put to his 
Audita Querela to ſet aſide the ſecond 

Elegit by which he is opprefſed 


Bur becauſe by the ſecret alienating 


h by Conuſors and Perſons that had con- 


feſſed Judgments, the Conuſees and Cre- 
ditors were defeated of other Executions, 
therefore the Statute has provided, that 


In an Audita Querela, if the Cofeoffee vy. 331, 3. 


pl. 23. 


if an Execution be laid on one Feoffee, | 


he ſhall not defeat the Execution, but 
ſhall bring his Audita Querela againſt the 
other Feoffees to make them contribu- 


tary, and a Scire facias grounded on the 


Statute againſt ſuch Cofeoffees, to ſhew 
Cauſe why they ſhould not contribute; 

and a Writ of Enquiry muſt iflue to 

ſettle the Value of the Lands of the 


Pw Plaintiff, 
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The Law of Executions. 


Plaintiff, and of the Defendant, and to 


proportion the Debt according to the 


Value of the Land, and an Elegit de nouo 


2 Vent. 104. 


will be awarded to extend the Land ac- 


cording to ſuch Value. ik 
Bur if a Judgment, on Recognizance 


has ſlept a Year. and a Day, and Scire 


Facias is brought againſt the Defendant, 


Sir T. Jones 122. 


Cro. Jac. 506. 
507+ | 


* 


Moor. 535 pl. 
700. a 
Very ver. Carew. 


er Conuſor, or Tertenant, and they are 


returned warned, and ſome of the Ter- 


tenants come in, they cannot plead * quod 
Breve caſſetur, becauſe there are other 


Tenants unwarned, for that is no proper 


Plea in Abatement, ſince the Writ is ge- 


neral, to warn all the Tertenants, which 


is as good a Writ as can be, and they 


cannot ſhew how the Plaintiff can have 
a better, and it is no Objection to the 


Writ, but to the Sheriff's Return in not 
doing his Duty thereon, ſo they are 
only to conclude to the Court, whether 
they, + ad Breve in Formd præd. return. 


reſpond. compelli debeant; and therefore the 
Parole ſhall demur till ſuch Tenants are 
warned, and when they are warned, or ni- 
hils returned; they ſhall anſwer all together. 
But if there be a Sc:re facias againſt the 


Tertenants, and J. N. is returned warned, 


and he does not come in and plead, and 
Execution is taken againſt him only, he 


| ſhall 
hat the Writ ought to be quaſped. 

Þ+ Should be compelled to anſwer the Writ returned in 
Form afirefaid. | 


„ wp op wa. 


The Law of Sin: 


ſhall have an Audita Querela, though on 


the Scire facias he might have pleaded, 
that there were other Tertenants that 


ought to have contributed; for though 


the general Rule is, that you ſhall never 
have an Audita Querela for what you 
could have pleaded to that Scire facias, 
yet this is to be underſtood- where it is 
to bar the Execution, or to diſcharge the 


Defendant's Lands; and this Plea would 


not have ſhewn * guare Executionem ba- 


bere non debeat, but only delay the Plaintiff 


till the others were brought in; and there- 
fore, though the Judgment be not revived 


againſt him by the Scire facias, yet it 
ſtands revived to take out a good Execu- 
tion: it is the Execution that hurts him, 
and not the Judgment ; and for Injuſtice 
in an Execution after Jud gment not appear- 


ing on Record rel Audita Querela lies. 
But if there be ſeveral Feoffees, and one - Bull. 14. 13. 


only is extended, and after ſuch Extent 
he aliens, the 1 ſhall never be re- 


lieved by Audita Querela, becauſe he took 
the "Pio" cum Onere, viz. the whole Dar. abr. 64c, 


Debt, and that I Onus was conſidered in 
the Purchaſe; and the Right the firſt 
Feoffee had to a Contribution by an Au- 
dita $ 3 againſt the other Feoffees, 

E Was 


\ 


zy he foould not Ave Le | 
+ W uh the Incambrance. + Incumbrance. 
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Rol. Abr. 904+ 


Execution; for he thought, that though 


Rol. Abr. 905. 


The Law of Executions. 


was a Choſe in Action, which could not 
be transferred in the Purchaſe : fee more 


under Audita Querela. 


Wr come in the next Place to conſi- 
der, when the Elegit is a Bar to all other 


Executions; and here it is to be noted, 


that formerly they held, that the praying 


of an Elegit upon the Roll was ſuch a 
Bar, becauſe they looked upon that Writ 
as a Remedy, and if they once elected 
that Remedy, they thought that Remedy 


coming by the Statute inſtead of the Feri 


factas, they could never afterwards make 


a new Election, and recur to the Fieri 
facias; and this continued even to my 
Lord Coke's Time, who ſays, that the 
good Clerk never enters the Elegit on 


the Roll till he has the Effect of his 


an ineffectual Remedy was choſen, yet it 


barred him of the other Writ ; but they 


then held, that if there was a Judgment 


in C. B. and an Election on the Roll, 


that if it were removed by Error into the 


King's Bench, and there affirmed, he 


might have a new Election; becauſe it 
was a new judgment of another Court 
where the Debt was recovered, and on that 
Debitum in Curia Regis recuperatum, 
he had never made any Election _— 


* Debt recovered in the King's Court. 


De Law of Executions. 
but afterwards, on a nearer Conſideration 
of the Statute, they came to a Reſolu- 
tion, that it was not the Election of the 


Elegit on the Roll; but it was the Return 


of the Lands delivered by the Sheriff that 
was a Bar to the new Execution; and 


therefore, if Nibil was returned, that 


was no Bar, for this is plainly according 
to the Words of the Statute, * $77 de 


catero in Hlectione illius qui ſequitur 
pro hujuſmodi Debito aut Dammis equi 
Breve quod Vicecom. ſieri fariat de Terris, 

& Catallis Debitoris, vel quod Vicecom. li- 


berat ei omnia Bona & Catalla (exceptis 


Bobus & Afris Garruce) & Medi etatem 


Terre ſue quouſque, &c. £3 
So that by the Words of the Statute, 
the Election is not of the Writ, but that 


the Sheriff ſhould deliver; fo that it is 


not the Choice of the Writ, that is a 
Fieri facias, but it is the Delivery of the 
Sheriff of the Lands in Execution, and if 
there be no ſuch Delivery, as there is 
none where the Sheriff returns Nihil, 
then there is no Bar to the Fieri facias 
by the Statute,  __ Fi 

ö E 2 55 


* It ball for the future be in his Election who ſues for ſuch 


Debt or Damages, to have a Writ by <vhich the Sheriff hi 


cauſe to be made of the Debtors Lands and Chattels, or that 
the Sheriff deliver to him all the Debtor's Chattels, (except 


until, &c. 


Oxen and Beafts of the Plow) and a Moiety of his Land 


51 


32 


| Moor 341. pl. 
462, 


Rol. Abr. 905. 
Cro. El iz. 160. 
Leon. 176. 


Cro, Jac. 338. 


De Low of Executions.” 


| So if the Sheriff returns an Extent of 
the Goods, and Nihil as to the Lands, 
this is no Bar to a new Execution, becauſe 


the Words are, that the Sheriff ſhall de- 


liver * Bona & Catalla Debitoris & Me. 


dietatem Terre ſue ; ſo that if he has 


not the Medietat. Terre, which is the 
new thing that was to be delivered on 
the Elegif, he has not the Delivery of 
what the Statute deſigned ſhould be the 


Bar to the Fer? factas ; for the Delivery 


of the Goods is of the ſame Nature with 


the Fieri facias, and therefore was not 
deſigned to come in the Place of it; but 


if Lands are delivered, though of never 


ſo little Value, that will be a Bar, becauſe | 


the Sheriff has delivered the Moiety ac- 
cording to the Statute. If the Sheriff re- 
turns, that he hath taken Inqueſt of the 


Land, but he could not deliver it to the 
Plaintiff becauſe it was already extended, 
this is no Bar to a new Execution, for 


the Sheriff does not deliver the Lands, 


which are the only Bar given by the 
Statute. 


IF there be Judgment againſt two, and 
the Plaintiff has the Lands of one extend- 
ed, and the Extent returned of Record, 
he cannot now have a Capias, or any 

Execu- 


* 7 be Goods and Chattels of the FIN ws a hd of 


his Lands, + 4 Moiety of Land. 


balk 1K „„ A. ac . 


SS bd © frowned fred & 


The Law of Executions. 
Execution againſt the other; becauſe he 


has Satisfaction according to the Statute, 
by the Sheriff's Delivery of the Lands, 


and he cannot have a Fer: facias, or 


Capias, which only ſupplies the Defect 


of the Fieri facias; and by the Delivery 


of the Land, he has it by his own Elec- 
tion in Satisfaction of the Debt. 


53 


Ir a Man has an Elegit for Lands er. 347. 
which are ſerved, and the Sheriff delivers gu. F. 4s. 


them to the Plaintiff it was long doubted, 


whether he ſhould have an Elegit into 
another County, or for other Lands in the 
ſame County; the Reaſon of this. Doubt 


was, that anciently they looked upon the 
Elegit as the Election of a Remedy, and 


therefore when it was once executed with 


Effect, they eſteemed bim to have a 
Term in the Lands for Satisfaction of his 
Judgment, and therefore he could not 
afterwards ſue another Execution ; but 
on better. Conſideration of the Statute, 


they have allowed him to have an Elegit 


either in a new County, or in the ſame, 
tor a Moiety of the Land in whatever 
County it lies, and if any Part in the 
ſame County hath eſcaped, yet accord- 
ing to the Statute, that ought: to be de- 


livered to the Plaintiff, and the Court 
is to give him a ſubſequent Authority ſo 


to do; ſo on a Suggeſtion that he has 
more Lands in the ſame County, they 
E 4 Can 


Rol. Abr. 304. 
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Vent, 259. 


Cro. Car, 319. 


The Low of 88 


can extend Goods, becauſe by the Elegit 
the Sheriff is to deliver * omnia y_ 


as well as the Medietat. Terre. 


Tur Sheriff within his County is to | 


deliver Poſſeſſion by Metes and Bounds, 

and muſt deliver it of all the ſeveral Par- 
cels that are within each Vill, and cannot 
deliver all the Lands of Sale, though they 
are of equal Value with the Lands of 


Dale, and if he does, it is a void Extent; 


becauſe he has not delivered the Moiety 


of the Lands in each Vill, fo that the In- | 


quiſition is void on the Face of it, and it 


may be quaſhed on Motion; and if the 
Plaintiff brings an Ejectment on it, it is 


no Title, for the Plaintiff cannot make 
Title on an Inquiſition that appears on the 
Face of it to be void; and ſo when the 
Lands lie within a Liberty, the Sheriff's 
Bailiffs muſt extend the Land, and de- 
liver the Moiety within ſuch Franchiſe, 
for the Vice- comes is ſaid to deliver, 
when he does it by his Bailiffs. 

A voip Elegit, or a void Inquiſition 1s 
no Bar, becauſe the Sheriff has not effec- 


tually delivered the Chattels and Land 


according to the Statute, and the Plaintiff 


may have a new Elegit without a Scire 
Jacias, though it be after the Year; for 
it is no more than a Continuance of the 


former 


* All his Goode + Sheriff. 
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The Law of Executions. 1 
former Writ, which was awarded with- 8 
in a Lear, and a void Inquiſition return- 

ed is, as if no Inquiſition had been return- 
ed, and then they may continue the ſane 
Writ. If an Elegit be awarded on tge 

Roll till the Sheriff has retyrned Nihil on 
ſuch Elegit, the Plaintiff cannot reſort to 
another ſort of Execution; becauſe it doth 
not appear but that the Sheriff might 
have then delivered Lands in Satisfaction. 
of the Judgment, and then the Plaintiff 

would have double Satisfaction. 

WHEREVER Judgment! is given in the ” 
King's Courts, it binds immediately a 
Moiety of the Lands, becauſe a Motety 
by the Statute is to be attendant to ſatisfy 
ſuch Judgment; therefore if there be a 

2 of a ſubſequent Term only, a 

oiety of the Moiety is bound; and 
therefore, if the firſt Judgment be ex- 
tended, it extends a Moiety of the Whole, 

and the ſecond but a fourth Part; and 
therefore if the laſt Judgment, firſt ex- 
tends the Moiety of the whole Land, as 
it may, the firſt Judgment ſhall extend 

from him the Half of what he has ex- 
tended, which leaves him one- fourth, 
which was his Original here. 

Hour if there be two Judgments of Ss Hardr, 23. 27s 
ſame Term, they each bind a Moiety of 
the 2 s Lands from the firſt Day 
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The Law of Executions. 
of the Term, and therefore, each ſhall 


extend a Moiety, v/z. both of them the 
Whole, for they have no Priority, and 


therefore it has been a common Way to 


take two ſeveral. Bonds, each for the 
Moiety of the Money, that they may 
extend the whole Lands; but if hire: be 
ſeveral Judgments in the fame Term, the 
ſecond Perſon that firſt extends the ſeve- 
ral Moieties, ſhall be firſt ſatisfied, all 
being equal as to the Date of their Liens: 
there is nothing in the laſt, that can 

vary the Date or the Extent that was laid 


29 Car, 2, e. 3. on the two firſt; and the Statute of Frauds 


and Perjuries, that mentions that the 


Day when the Judgment was ſigned is || 


to be entered, relates only to Purchaſers, 
* bona fide, that they may not be over- 
reached by ſubſequent Judgments of the 
ſame Term in which they made their 
Purchaſe, which is a Fraud the Statute 
relieved againſt, and not to extend to 
Judgment-Creditors, who may take out 
immediate Execution if they pleaſe; and 
the Statute of ,4& 5 Wil. and Mar. 
cap. 2. for quieting Judgment Creditors, 
extends only to Judgments, and Mortga- 
ges, who Zach ſuch Docquets for their 
Security, and not to Judgment-Creditors 
who may take out Execution immediatly. 
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L Law of Erecutions. : ä 


Ir a Fieri facias and Elegit be deliver- Bro, abr. Tit 
ed to the Sheriff at the ſame time, with . 
an Extent at a common Perſon's Suit, the 
Fieri facias, and Elegrt ſhall take place, 
becauſe the Goods ſhall be attendant to 
ſatisfy in the firſt place the een of 
the ſuperior Court. 5 
lx a Man takes out a Capias, and the — 
Defendant dies in Cuſtody, the Plaintiff 1451. 
having by his Death loſt the Body, which 
is the Pledge for Satisfaction, he may 
have an Elegit, or any other Execution. 
This was long doubted, but is now ſet- 
tled by the Caſe of. Fgſter and Jackſon, 
in Hobart 52 to 62. Cro, Fac. 136, "oy 
| Kol. Ar. 90 
Ir the Sheriff extends the Lands, a Bro. Abr. Tit. 
the Plaintiff does not come to receive n. * 
them, the Plaintiff muſt ſue a Writ of 
| Deliverance. 
FoRMERLY, if a Man had an Elegit, 
and Lands were delivered, though thoſe 
Lands were evicted, he could have no 
new Extent, or any other Execution, be- 
cauſe the Sheriff had delivered to him the 
Lands of the Defendant in Satisfaction of 
his Debt according to his Election; and. 
that by the Statute was to take place of 
other Executions, and therefore he took 
them at his Peril ; for though he might 
have n during the Year, by ſe- 
- ä 


* 
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The Law of Executions. 
veral Elegits in different Counties, or in 
the ſame County, yet after the Year, he 
could have no new Elegit, unleſs when 
the former was quaſhed ; but if Lands 
had been evicted, and a Scire facias had 
been brought to have Execution, they 
would have pleaded the Acceptance of 
the Lands by the former Execution, but 
where there is an Execution ;- the Statute 
32 Hen. 8. Cap. 5. has ouſted the Defendant 
of thisPlea, and gives him a Scire facias, in 
which there mult be forty Days between 
the Tefte, and Return ta revive the Judg-. 
ment, and to have a new Execution; but 
this muſt be, where all the Lands are 
evicted; for if Part only is evicted, or if 
the Whole be evicted but for a time, as 
by a prior Judgment, ſo that the Extent 
is ſtill continuing, there is no Remedy by 
this Statute. 
THERE ſhall be no Elegit againſt: an 
Heir till his full Age; and on a Scire 
Facias brought againſt him, the Parol 
ſhall demur till his full Age; becauſe he 
may have a good Plea to bar the Execu- 
tion which might be miſpleaded. 


The CAPIAS. 


eng. and Prafiice THERE is no Capias in Debt, or Da- 
70 %. mages at Common Law, but on Indict- 


10 to 20. 
ments on ne Criminal's fide pro Delictis 
majoribus, 
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The Law of Executions, 
majoribus, viz, capital Offences in the 
felt Inſtance; for it is preſumed, that when 


a Mamis in danger, he would fly from 
Juſtice ; ; but in Delictis pena df that 


were not capital, as in Treſpaſs, &c. 


the Capias was the ſecond Proceſs; ' for 


they firſt attach him by his Goods, and if 


the Sheriff returned Nihil on the Attach- 
ment, then iſſues a Capias, that the 
Offence might not be unpuniſhed, nor - 


the King loſe his Fine; but after Judg- 


ment, when a Fine was impoſed in Court 


upon the Defendant, a Capras iflued im- 


mediately ; becauſe the Perſon being in 


Court ought to pay down his Fine; and 
if he turned his Back on the King's 


Court, there was no Fieri facias, or Nibil 


returned upon it, but a Capias imme- 


diately; becauſe going out of Court with- 
out paying his Fine, it was preſumed he 


fled from Juſtice. But there was no 


Capias for the Debt, or Damage of a 
common Perſon, becauſe the Party having 


truſted him only with perſonal Things, 


his Remedy was only on the perſonal 
Eſtate, and the King had the Intereſt in 
the Body of his Subject; and the Lord in 


his Feudatory, or Vaſſal, to be called out 


to War, or to labour for him; and there 


fore none but the King could impriſon 


Taz 


39 


60 De Law of Executions. 
Tx firſt Alteration that was made in 
7 Hen. 2. e. 2. this Law, was by the Statute of Malbridge 
cap. 23; and by the firſt Statute it is pro- 
vided, that if Bailiffs, who ought to ren- 
der an Account to their Lord, withdraw 
themſelves, and have Lands and Tene- 
ments by which they might be diſtrained, 
then they ſhould be attached by their 
Bodies, ſo that the Sheriff in whoſe Baili- 
wick they were found, * eos venire factat | 
ad Competum ſuum reddendunm. 

Tuis gave a double Remedy in the 
Aion of Accounts, where the Sheriff on 

a Summons in Account, returned  guod 
nihil habuit in Balliva 2 per quod 9 
neri potuit; there a Capias iſſued as the 
next meſne Proceſs by virtue of the Sta- 
tute, to make the Defendant appear. 
SECONDLY, there lies by this Statute a 
ſpecial Original out of Chancery, which 
they called a Monſtravit de Compute; and 
this was on an Affidavit made in the 
Chancery, that the Defendant was his 
Bailiff, and owed him Money, and had 
ſubtracted himſelf ; there the Party might 
take out this Writ, ang in the firſt Inſtance 
attach the Body of the Defendant without 

any Summons ; but if the Plaintiff took 
out a Monſtravit de . when the 
Defendant 


* 1s to cauſe them to be ſummoned to make up their Ac- 
counts. + That he had not any thing i in his 19 85 2 
Tick <herehy he could be fummoned, ö 
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Defendant had Lands and Tenements, 


contrary to the Act, there was a ſpecial 
Writ in the Regiſter to relieve the Party, 


on taking out the Writ * in Deceptione 
Curie contra Form. Statuti; and if he had 
Lands and Tenements, though they were 
not ſufficient, yet he might have Relief 


on ſuch Writ; but they muſt be Tene- 


ments, vix. Freeholds ; ; for if they be 


Chattels, though never ſo conſiderable, 


the Writ i is to be allowed. 


By Weſtm. 2. Cap. 11. where there are 
many Servants, Bailiffs, or Chamberlains 
that ought to accompt, the Lord is to 
aſſign them Auditors, and if the Auditors 
found them in Arrear, that then they 


13 Ed. c. 11. 
2 Inſt. 378. 


might arreſt the Bodies of ſuch Perſons, 8 


and put them in Goal till they ſatisfy the 
Lord of their Arrear; but if they aggrieved 


their Accomptants, and they could find 


Manucaptors, that would undertake to 
bail them before the Barons of the Ex- 
chequer, who ſhall find them Auditors, 
and in the Preſence of the Barons, or 
Auditors, they ſhall take the Account; 
and if they are in Arrears, they ſhall com- 
mit them to the Fleet. 

Tiris is plainly giving the Lord a pre- 
rogative Power to aſſign Auditors to his 
Accomptants, which were not final, as 

the 
* In deceit of the Court agaenft the Form if the Statute, 
1 1 8 N 
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62 De Law of Executions. 

the King's were; for the Crown does im- 
partial Juſtice to all; but the Lord's Au- 
ditors, being alſigned by himſelf, ought 
not to be final; and therefore if they 
placed to Account, what ought not to 
have been ſo placed, or did not make 
reaſonable Allowance, there was a Re- 
medy before the Barons of the Exchequer, 
who were ſovereign Auditors of England. 
Tus this Statute founded the Writ 
* ex parle talis, returnable before the Ba- 
rons of the Exchequer, in order to force 
the Execution of this Statute; and the 
Party grieved found Security either in 
the Chancery, or before the Sheriff to ap- 
pear in the Exchequer, and make up the 
Account; but if a Guardian in Soccage, 
52 Hen. 3. e. 15. though he is within the Statute of Marl. 
Bridge, and fo ſubject to a Capius in Ac- 
count, yet the Pupil cannot aſſign him 
Auditors; for this Law of aſſigning Au- 
ditors was only intended for the Benefit 
of the Lords who were cheated by their 
Tenants and Servants that were in their 
Fealty, but not to a Guardian in Soccage, 
who is I in Loco Parentis to his Ward. 
Bur though the Statute provides, that 
the Lord ſhould aſſign Auditors to their 
Accomptants, yet till the Account is au- 
dited, they cannot arreſt the Parties; for 


the Lord s Auditors are of Record by this 
| Statute, 


On Behalf of fuch a ne. 4 Infead of a Parent, 
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The Law of Executions. 
Statute, which gives them Commiſſion to 
eſtabliſh ſuch an Audit; but ſince the 


Statute ſpeaks of Auditors in the plural 


Number, they muſt aſſign more than 


one, otherwiſe they are not within the 


Letter and Meaning of this Statute; and 
if the Lord be found Debtor in the Ba- 
lance of the Account, he cannot be com- 


mitted, nor the Bailiffs, and Receivers, but 


an Action of Debt may be founded on 
this Statute, and there the Lord cannot. 
wage his Law, becauſe the Auditors are 
made Judges of Record by the Statute. If 


an Action of Account be brought in the 


County- court under 40. though the 


Sheriff may hold Plea, yet he cannot 


aſſign Auditors; becauſe he is not autho- 
rized by the Statute to make ſuch Audi- 
tors Judges of Record in the County- 
court. 

Ir the Auditors find the Receiver, they 


are to commit him to Goal by Warrant, 


reciting the whole Matter, and the Sheriff 
is bound to receive him. 

Bur becauſe, pending the krequms 
he was not to be committed, there was 
great Likelihood the Receiver would run 


away, and not undertake the Account in 


this Method; therefore the Statute recites 


again, what had been enacted by the 


Statute of Weſtminſter, that fo 1 Weſt 2 Cap, 11. 
or 13 chap. 


11. 2 Inſt, 378% 


might 


1 


The Goin bf. Enid ont. 


might be a competent Remedy, in caſt 
the prerogative Power given the Lord 
ſhould not prove effectual, and the Words 
are * « Fe „ diffugerit, & gratis Com- 

e potum reddere noluerit, ficut in aliis 

Statutis alibi conti netur, diftringatur 

ad veniendum coram Fuſticiariis, ad 

Compotum reddend. fi habet per quod 

Aiſtringi poſſit; the Meaning of which 
is, that if he flies, there muſt be an 
Action of Account in the King's Court, 
and à Dzfiringas to make him appear; 

for in aliis Statutis continetur, is intend- 
52 Hen. 3. c. 23, ed of the Statute of Marlbridge, chap: 23. 
and the Words # diftringatur ad venien- 
dum coram Juſticiariis, muſt be intended, 
that he muſt bring his Action in the 
King's Courts, as the Words l coram 
Juſticiariis import. 

TE the Statute goes on, 8 Er cum 
ad Curiam venerit, dentur ei Auditores 
Compoti coram qui bus 2 fuerit in Arre- 

 ragus, 
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* If he ſhould fly,and refuſe to male up his Account willingly, | 
as it is enacted in an other Statute, he ball be diftrained to 
appear before the Fuſtices, to make up his Account, if be bas 
whereby he may be diſtrained. | 

+ Enafed in another Statute. 

t Diftrain him to appear before the Juſtices, 

|| Before the Tuſlices. 

ud when he ſtall come into Court, Auditors of Actount 
Hall be alſigned him, before whom if he "hall be found in Ar- 
rears, and not able to pay them immediately, he ſhall be com- 
mitted to Coal, there to be impriſoned in F orm aforeſaid. 
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The Law of Executions. © 


ragiis, & flatim Arreragia ſolvere non 


Paſſit, comm ttatur Goalæ cuſtodiend in For- 
md præd.; now this Clauſe preſently gives 
the Capias if he did not immediately pay 
the Arrears, after Judgment, without any 


Return to a Freri facias, as it was in the 


Caſe of the King for his Fine. 


Nxxr come the Clauſes which award | 


the Proceſs of Outlawries, * Er A di Fu- 
gerit, & teſtiſicatum fuerit per Vicecom- 


mit. quod non fit inventus, exigatur de 


Comitatu in Comitatum quouſque utlagetur: 
and this gives Outlawry both in Execu- 


tion, and meſne Proceſs, but by the Word 


di fugerit when Judgment was pro- 
nounced, and he did not pay the Money, 


andafter a Capias iſſued, and the Sheriff had 


returned + non eft inventus, they proceeded 
to Outlawry, becauſe he fled from Juſtice, 


if he did not obey the Judgment of the 
Court, by which he was to pay the 


Money, or according to this Statute he was 
to ſtand committed, ſo that if he was not 
found on the firſt Capias he was ſuppoſed 
to be fled, but he was not conſtrued to 
have fled Tm meſne Proceſs, and fo to 


be within the Words er i diffugerit, until 


it had appeared that he was not to be 
F TE found 


4 And if & flies * it ts cortifid by the Sheriff that be is 
nat to be found, he ſhall be exatted Pew. County to N till 
he is outlawed, f 


I That be aas not found, 
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The Law of Executions. 


found on the original Capias, alias & 
pluries; in Treſpaſs, before they proceed- 
ed to Outlawry, they did not conitrue 
him to be fled in that Action, before all 
that Proceſs was ſpent; and therefore, to 
make the Law uniform, they did not 
conſtrue him to have fled till the like 
Proceſs was ſpent NT. 

TE next Clauſe is, * Ef fit hujuſmo- 
di incarceratus irreplegiabilis, & caveat 


fibi Vice-comes, vel Cuſtos ejuſdem Goale, 


five fit infra Libertatem froe extra, quod 


r commune Breve quod dicitur reple- 
giare vel alio Modo fine Aﬀſenſu Domini 
ipſum a Priſondexire non permittat: by this 
it is plain, that the outlawed Perſon is in 


the Execution irrepleviſable, and no Writ, 
de Homine replegiando lies; and the Sheriff 
is made liable by this Statute, as he was 
liable at Common Law if he had re- 


levied Goods taken in Execution; and 
y the Statute it appears, that the Out- 
lawry is a Judgment, which may be re- 
verſed in the ſame Court, in order to 


make the Defendant irrepleviſable there, 
and every Court is Judge of the Error in 


their own Proceſs. 
* 4nd ſuch Priſoner ſhall be avit bout Bail, and the Sheri) 


Hall take care, or the Keeper of the Goal, awhether it bt 


within or without Liberties, that he does not ſuffer him to go 
out of the Priſon, by a common Writ, which is called bailing 


Ein, or by any other Means, without the Lord's Aſent. 


- 
% 


The Law of Executions. 

By this likewiſe it appears, that if the 
Sheriff lets him go, with the Aſſent Do- 
mini ſui, there is an End of the whole 
Execution, becauſe the Party can eonſent 
by the Words of the Statute that he ſhall be 
diſcharged of the Execution, which diſ- 
charges both the Pledge, and the Debtitſelf, 

THEN the Statute concludes, “ Qucd & 
fecerit, & ſuper hoc convincatur, reſpen- 
deat Domino de Damnis per hujuſmcds 

ſervientem fibi illatis, ſecundum quod per 
Patriam verificare poterit, et habeat Dami- 


nus ſuum recuperare per Breve de Debito 


verſus Cuſtodem. Et fi Cuſtos Goalæ non 
babeat per quod juſticietur, vel unde ſolvat, 
reſpondeat Superior ſuus qui Cuſtodiam 
hujuſmodi Goale fibi commifit per idem 
A „ 

By which Words it is plain, that if a 
Man be in Execution, and be let to eſcape, 
the Plaintiff can never have a new Capras, 
becauſe the Debt is transferred upon the 


Goaler; but if it be on meſne Proceſs, 


the Plaintiff may have a new Capias, be- 
cauſe the Debt itſelf is not transferred on 
Ee oo eG the 


* Which if he ſouli du and be convicted thereof, he ſpall an- 
fer the Lord for the Damages thus incurred to him, in pro- 
portion as he, is able to werify befare a Fury, and the Lord ſhall 
recover by a Writ of Debt againſt the Keeper; and if the 


Keefer has not æuhereauithal to do Fuftice or to pay, his Supe- - 


ror Gall anſever, who intruſted him ith the Cuſtody of the 


Gaol, by the ſame Writ. 


# 
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the Goaler, but he has an Action of t 
iT | Eſcape on the Equity of _ Statute for Will b 
i f his Damage. fi 
| [i Tar ſeveral other Statutes that give 01 
| " 9 the Capias in the ſeveral Actions are fe 
19 10 25. Ed. 3. Cap. 17. gives Capias in Debt, : 
11 | Detinue & Replevin as it was in ys 
| e — 
R 
19. H. 7. Cap. 9. gives it in Actions on * 
the Caſe. L 
23. H. 8. Cap. 14. gives it in 8 
23. H. 8.) give Capias againſt the Plain- lie 
Cap. 15. 185 for Coſt if he be nonſuit- P 
4. Jac, I. (ed, or a Verdi paſs againſt * 
Cap. 3. J him. = 
8. & 9. W. 3. Cap. 11. A Capias, "Fer 3 
facias, and Elegit, againſt the ih 
Plaintiff on Demurrer for Coſt. pe 
We ſhall now freak firſt of the Carlas. FE 
SECONDLY of the OUTLAaWRY, pel 
; „ in 
TIR DLV of EscAPE. lie 
„„ for 
Firft of the Ca IAS. ow 
.d. Abr 897, Ix a Man enter into a Recognizance in wh 
re. 280. the Chancery, or Common Pleas, or into 
2 Recognizance on a Writ of Error from = 
| c 


the 


The Law of Executions. 


ber, no Capias will lie; the Reaſon 1s 
from the Tenor of the Recognizance, 


on the Lands and Chattels, and the Scire 
facias revives the Obligation according to 
the Tenor of it; and though the Statute 


Recognizance, and therefore, that Exe- 
cution continues: as it was at Common 


Law, 
Bor in the King's Bench, a Capias 


* lies, becauſe the Perſons there are ſup- 
Mait- | poſed to be committed on ſome crimi- 
rainſt nal Proſecution, and therefore when they 


in the ſame Manner the Priſoner was, 


* and therefore, ſince the Capias lies againſt 
P , the Priſoner, it lies likewiſe againſt the 


| Perſon that undertakes to bail him. 


petual by 3 Car. c. 4. Sec. 4.] on bring- 
ing Writs of Error, it ſeems no Capias 
lies though taken in the King's Bench, 
for this is not bailing a Priſoner in their 
own Court, but by virtue of the Statute 


PER which gives no Capras. 


Into 
from 


3 given 


the King's Bench to the Exchequer Cham- 


which is only to run by way of Execution. 


of 25 Ed. 3. gave a Capias i in Debt, yet 
it did not give a new Execution on that 


are bailed out, the Undertaker is liable 
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O a Recognizance taken by virtue of R. Abr $97. 
Moor. 274. 


the Statute of 3 Fac. Cap. 8. [made per- Cie. ja 84g. 


THERE is no Capias given by the Sta- Fitzherb, Tit. 
tute for Damage in Dower, or Aſſize; Exc 
and note the Statute in Account has 
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given it generally, | diffugerit, which is 


as well in meſne Proceſs, as after Judg- 
ment; and other Statutes having given it 
in the ſame Manner as it was in Account, 
ſo if there be a Capias in meſne Proceſs, 
there will alſo be one after Judgment. 


Ir there be Judgment given againſt A 


and B, and A is taken on a Capras, and 
Fieri facias is executed againſt B, A is 


diſcharged, becauſe by execyting the 


Fieri facias againſt B, the whole Debt, 
or ſome Part of it 1s actually levied; and 
then A cannot be in Execution in otder 
to ſatisfy the entire Sum according to the 
Writ, becauſe he would be a Pledge to 


- ſatisfy that which is no Debt at all, or at 


leaſt in Part no Debt, and therefore he 
muſt be diſcharged of that Capias. 
Bur though A be taken in Execution, 


yet the Plaintiff may have Execution, by 


Capias againſt B, becauſe he may have 


a ſecond Pledge for that Sum which ſtill 


remains a Debt. 


Byr if the Plaintiff takes out a Fieri 


facias againſt A, he may have a Capias 
_ againſt B for the Reſidue, becauſe though 
he has levied Part of the Sum, the Reſt 


remains a Debt, and for ſatisfying ſuch 


Reſidue, he may take the Body of B as 
a Pledge, 
Tas 


— y boo on Ra oo 
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2d Law of + Executions. 
Tux Plaintiff cannot have a Heri fa- 
cias, and a Capias ad ſatifaciendum at the 
ſame Time againſt the Defendant, for the 


Capias is inſtead of the Fieri facias, and 
if the Heri facias firſt iſſues, no Capias 


ought to iſſue, becauſe the Debt may be 


ſatisfied by the Feri facias, and then he 


ought not to have a Pledge for Satisfac- 


tion beeauſe he has a Pledge in his Hands 


from whence he is to have Satisfaction, 


and therefore. cannot ſue to have any 
other Satisfaction for that Judgment either 


by Fieri facias or Elegit. 
g if the Defendant dies in Priſon, 


then in reviving the Judgment againſt the 


Heir or Executor, he may have an Ele- 


git, or Fieri facias; for though he has 
loſt the Pledge of Satisfaction by the Act 
of God, it ſtill remains a Debt on Record, 
for which he ought to have Satisfaction. 
Ir the Plaintiff takes the Body of the 
| Defendant in Execution, he ſhall never 


have Execution againſt the Bail, becauſe. 
he has a Pledge for Satisfaction, and the 


Bail was to deliver the Pledge into the 
Hands of the Plaintiff which is already 


done. 
So if on a Scire facias againſt the Bail, 


the Plaintiff recovers and has the Bail in 


Execution, he can never have Execution 


againſt the Principal, becauſe according 


Fs to 
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to the original Structure in the King's 
Bench of Bail, it was“ Corpus pro Corpore; 
and therefore if the Body of the Bail was 
taken it was inſtead of the Body of the 
Defendant. 

Cro, Jac: 549 BUT a Recovery in Scire facias | is no 
Bar, becauſe he has not one Body for the 
other. 

I,, there be two Defendants "Lg in 
Execution, the Eſcape of the one, does 
not diſcharge the other, for each is no 
more than a Pledge; vide poſtea. 
Latch, 187, fe. ON a Capias ad „ the 
N Sheriff cannot receive the Money, as he 
can on a Heri facias, for on the Com- 
mand of the Writ, he 1s to take the 
Body, and bring it into Court, that the 
Plaintiff may be ſatisfied, ſo that the 
Money 1s to be paid into Court in order 
to diſcharge the Body of the Defendant, 
and not to the Sheriff below. 

AnD if the under Sheriff accepts a 
Mortgage in Satisfaction, and after the 
high Sheriff's Time is out, he receives 
ſuch Money, and the high Sheriff dies, 
no Action can be brought againſt the 
Executors of the high Sheriff for this 
Money : iſt. Becauſe an Action of Eſcape 

lies againſt the Sheriff + ex Maleficto, and 

not an Action I ex Contractu, for receiving 
the — 2dly, * he Money was not 
received 


gedy for 255 :.Þ For a Mirfeaſance, 1 On a Contraci. 
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The Law of Executions. 


ng's received by the high Sheriff, but by the 
ore; under Sheriff after the Sherriffalty was 


was out, and the Relation ceaſed, and there- 
the fore it can by no means be conſtrued, 
that the high Sheriff aſſumed to pay it, 
8 no and conſequently no Action lies againſt 
the his Executors. N. B. that in the Capias 
ad ſati gfaciendum on which the Exigent 
1 In is to be awarded, or the Bail to be char- 


does | ged, by Lilly's practical Regiſter, p. 560. 


no Edit. 173 5, there muſt be ſeven Days 


the and it ought to be delivered four Days 
s he excluſive, (and none of them Sundays, 
om- MS to the Sheriff; but IJ apprehend there muſt 
the be fifteen Days between the Tee and 
the Return; ſee the Statute 13 Car. 2. Stat. 2. 
the c. 2. Sect. 7. | 


Secondly of the OuTLAwzy. 


Tuis has been largely conſidered under 
meſne Proceſs; there is only to be added, 


ow that there can be no Outlawry in the 
- THOR King's Bench but upon Actions of Treſ- 
zes paſs, and on Actions on the Caſe; be- 
the Gauſe the Outlawry muſt be an original 
this | Writ: for the Statute that gives it ſays, 
-ape there muſt be a Return, * quod nibil ha- 
and bet in Balliva mea per quod ſummoneri po- 


Treſpaſs, which is a Return upon the 
„ | _. Writ, 


* That he hath nothing in my Baliwick, auberely he can 
rat. be ſummoned, f Be attached. 


- 


excluſive between the Te/te and Return, 


feſt, in Debt, or + attachiari poteſt in 


73 2 
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13 Ed. 


' 2 Inft. 21. 


muſt be intended the 


The Law of Executions. 
Writ, and the Statute of Ve m. ſays, 
* of diftri ngatur coram Fuſticiariis, which 
Juſtices of the 
Common Pleas, and the Statute of 2 5 Edu. 
3. c. 17. gives the Writ in Debt, Detinue 
and for taking of Goods, as in Account; 
ſo that the Capias in Outlawry came in by 


the Writ of Debt, which by the Statute 


of Magna Carta, cap. 1 1. was returnable 


only into the Common Pleas; but in Caſe 


by the Statute 19 Hen. 7. c. . is given the 
Capias and Proceſs of Outlawry, and in 
Treſpaſs the Action of Treſpaſs, and 
T refoale on the Caſe, being partly civil 

and partly criminal, was allowed in both 
Courts ; for at Common Law it muſt be 
atteſted by the King's Bailiff + quod nulla 
habuit Bona five Catalla per quod attachiari 
palit; and therefore you could not out- 


law on the Latitat, Bill of M:4dx. be- 


cauſe the Capias was the firſt Proceſs, 


and there was no Atteſtation by the 


Sheriff 's Return that the Party fled from 


Rol. Abr. 806. 


of Privilege only. 


Juſtice; ſo if an Attorney be nonſuited, 
and attached by his Body to anſwer the 
Coſts, no Proceſs of Outlawry lies, be- 


cauſe the Proceedings are not on an origi- 


nal Writ of the King, but by men 


3 


Aud be diftrained before the Fuftices. 
+ That he bad no Goods or Chattels by which he could be 


attached. 


De Law of Executions. or 


ays, Bor if a Writ of Error be brought; ce. 38. 

nich from the Common Pleas to the King 

the Bench, and Judgment be affirmed there- 

dw, on, a Capias ad ſatisfaciendum and Proceſs 

inue of Outlawry may be awarded; for the Ca- 

int; pias is founded on a Judgment given on 
by an original Writ of the King, and there- Wo, 
tute fore * I fugerit, Proceſs of Outlawry lies 5 
ible | by the Statute, 

aſe Urol a Capias utlegatum, the Sheriff regia. Jo. 24. 


cannot ſell the Goods of the Defendant, 
by virtue of the Writ, for the Words of 


and the Writ are et ea que per Inquifitionem 
ivil illam inveneris, in Manum noſtram tapias 
oth & ſalvo cuſtodias, ita quod de vero Valore 
be & Exitibus eorundem nobis reſpondeas; 
ula | which only gives the Sheriff Power to 
ar: to take the Goods and detain them in his 


ut- Hands, and not ſell them, and therefore 

be- if the Judgment or Outlawry be reverſed, 

ſs, he is reſtored to his Goods again; if there 
be two Conuſees of a Statute Staple, and 


OM they have the Defendant in Execution, 


ed, and afterwards one of them is outlawed, 

he whereby the Debt is forfeited to the King, 

de- the King may diſcharge him, becauſe the 

br” whole Debt for which Execution is ſo 5 Rep. 91. 


obtained, is forfeited by the Outlawry; ** 


the Sheriff may break the Defendant's 
* If be flies. * 
+ An ſuch as you ſpall find by that Inquifition you ſhall 


take into our Hands, and keep them in Plea, fo that you may 
_ anſwer us of the true Value and Profits thereof. 
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4 Lev, 41. 


The Law of Mario 


| Houſe to ſerve the Writ, for he is out of 
the Protection of the Law, and there- 
fore cannot receive that Protection and 
Safeguard which the Law gives People 
in their own Houſes. 

Ox a Capias utlegatum, if the Defen- 
dant be in Execution, he ſhall not be 
diſcharged till he has paid the Debt, 
even without the Prayer of the Party; 
becauſe the Capras utlegatum is the Exe- 
cution of the Judgment ; the Outlawry 
being in order to — both the Party, his 
Lands and Goods, in ſatisfaction of that 
Judgment, and conſequently, cannot be 
diſcharged till the Judgment is ſatisfied; 
but if the Defendant be taken on the 
Capias utlegatum after the Year and Day, 
he ſhall not be in Execution for the Party 
without Prayer, becauſe the Judgment is 


preſumed to be ſatisfied, unleſs the con-- 


trary be ſhewn on the Suggeſtion of the 
Party. 

Ir there be a Judgment, and a Fine to 
the King, and a Capias lie againſt the Party 
for the Damages, there if the King takes 
him for the Fine, it has been formerly 
held, that the Defendant was not in 
Execution without Prayer; becauſe the 


Party might have another Execution by 


Fieri facias, or Elegit; but the more 


modern Authorities are, that the Defen- 


5 5 dant 


The Law of Executions. © 


cauſe the Courts are obliged * ex Officro to 
take Notice that the Party is ſatisfied 
when they iſſue a Capias; for the King's 
Fine is ſatisfied where they iſſue the Ca- 
pias at the Suit of the Party; but where 


for the Party, there the Defendant, though 


cannot be in Execution for the Party 
without Prayer, becauſe the King could 


of the Party, therefore the Party cannot 
have his Debt on the Capias at the Suit 
of the King without Prayer. | 

Bur on Prayer, the King may ſo far 
| indulge the Subject, as not to take a 


a Damage for which the Fine was im- 
poſed, as the King will not at the Prayer 
of the Party, take his Fine till the Defen- 
dant has ſatisfied his Damages, ſo if the 
Plaintiff have ſurceaſed his Time, that he 


either by Capias ad ſatisfaciendum, or Fieri 
facias, yet if the Defendant is in Execu- 
tion for the King's Fine, the Plaintiff 


vill preſume the Debt ſatisfied ; yet when 
| Ws contrary deen " the Prayer of the 


® By their Office. 


| dant is in Execution without Prayer, be- 


there can be no Execution by Capias 


he is in Cuſtody for the King's Fine, 


not have his Fine on a Capias at the 8uit 


Fine, till the Subject is ſatisfied for ſuch 


may pray him in Execution, for his Debt 
and Damages; for primd facie the Court 


Plaintiff, 


ä 


could not have Execution immediately 5 Co. 88. 


9 The Law of 3 


Plaintiff, the Defendant ſhall be in Exe- 
cution till he has ſatisfied the King, and 5 


the Party. 


Of Esc APE. 

Leon. 73 TIF a Man were in Execution by a 

Rob. 6o2%2, a Capias ad ſatisfaciendim, this being an 

4. H.7-:: Execution of the judgment, they for- 
merly held, that if the Debtor eſcaped 
the only Remedy was againſt the Sheriff, 
and that they could have no new Execu- 
tion, becauſe the Judgment was execu- 
ted, and therefore could not be executed 
over again; and the Statute having given 
an Action of Debt for an Eſcape againſt 
the Goaler, or Sheriff, the Sheriff had 
transferred the Debt upon him, and 
therefore that was the only Remedy the 
| Statute deſigned the Parties when an 
| Eſcape happened, 

Bur when the Debtor died in Exccu- 
tion, they held there was a Remedy by 
Fieri facias, or Elegit, and that it was 
not executing the Judgment over again, 
becauſe that the Body was only a Pledge 
for Satisfaction, and when the Pledge by 
the Act of God was gone, and the Debt 
remained, it was but reaſonable, that the 

Judgment ſhould be executed by Elegit, 
or Fieri fucias, for otherwiſe the Debt 


that ſtill continued, could not receive any 
| Satisfaction; ; 
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The Law of Executions. 
Satisfaction; from hence they found it 
neceſſary to come to another Reſolution, 


where the Debtor eſcaped, for that for- 


tuitous Act of the Debtor, did not ex- 
tinguiſn the Debt; and if the Debt had 
| ill Continuance, it was unreaſonable not 
to allow, the Creditor his Execution in 
order to have Satisfaction of his Debt; 
and it could not be properly ſaid that the 


udgment was executed over again, when 
the firſt Execution was rendered by the 


Debtor himſelf ineffectual; and though 
the Statute of Weſtminſter gives a Remedy . k. 


againſt the Sheriff, yet the Debtor was 
to be irreplegiabilis, and therefore it was 
more reaſonable to give the Creditor the 
Choice of his Remedy, than only to turn 
him over to an inſolvent Goaler for Satis- 


faction; and even before they came to 


this Reſolution: where the Goaler died, 


and the Debtor eſcaped, he was then 
in Cuſtody of the Law, and the Creditor 


might have taken him without new Pro- 
ceſs, but where a Man eſcapes from a 
Goaler, or Sheriff, without the Conſent 
of the Plaintiff, the Creditor may have 


his Action agai 
the Eſcape 


inſt the Sheriff, whether 
be voluntary, or involuntary, 


otherwiſe the Statute would be eluded; 


and if the Plaintiff recovers againſt the 


79 
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Goaler, the Goaler has his Action over co. ga. 
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againſt 
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86 . Naa of Executions. 


againſt the Debtor, or he may take him 


up, for he is ſtill his Priſoner. _ 
Bur if the Goaler makes freſh Suit 
after the Priſoner, this is not an Eſcape, 
for he is not permitted to go at large 
when ſuch freſh Purſuit is made, nor is 
there any Negligence in the Sheriff, when 


on ſuch freſh Suit he takes him, fee p. 87. 


Tunis is a penal Statute, and therefore 
does not go to Heirs or Executors, but is 


on the Sheriff or Goaler onyx. 
See 2 Lev. 156. 


Sberhe. Jess :. TRE Statute of 1. Rich. 2 Cap. 12. bas 


Saved. 33. 2 la. declared what ſhall. be an Eſcape, vis. 

Dy. 1622 to let the Party go out of Priſon by 

t Baſton, or Mainprize; and though it 
mentions only the Warden of the Fleet, 
yet that is put but for an Example, for it 
extends to all Sheriffs and Goalers what- 
ſoever. 


In an Action of Debt on an Eſcape, 


it is neceſſary in the Declaration to ſet 


forth the Judgment, becauſe that is the 
Debt of Record which is transferred on 
the Goaler, and if that Judgment be re- 
verſed, he may plead Nihil Record there- 


to; and though the Judgment be erro- 


' neous, yet the Sheriff cannot take Ad- 


vantage of it, becauſe no Body can take 
Advantage of it but the Parties; and 
whilſt it is a Debt, and the Court has 
commanded i it to be executed, the Sheriff 
_ cannot, 


QA © & fu jad food 
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him 


Suit 
cape, 
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vhen 


» 87. 


efore 
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Die Tin of — 
cannot by any Act of his, make void ſuch 


Execution, for he is. obliged to execute the 


Proceſs of the Court; but if there. be- a 
Recovery againſt the Sheriff, which is 


afterwards reverſed; the Sheriff ſhall have 
an Audita Querela, and ſo avoid the Ex- 


ecution upon it; for when the Judgment 


js reverſed, hs was no Debt of the De- 


fendant to be transferred upon the Sheriff, 


| and therefore, the Judgment againſt the 
Sheriff is injurious. 


SECONDLY, the ſecond FE: hing to. 3 


ſet out in this Action, is the Execution; 
and here if it be a void Execution, the 


Sheriff can take advantage of it by De- 
murrer, or on the general Iſſue; for if it 


be a void Execution, it gives no Autho- 


rity to take him, and then there can be 


no Default in letting him go at large, 


and conſequently no Debt transferred from 
the Defendant to the Sheriff. 


Bur to make it a void Execution, the ves. 4 


| 2 Bulſt. 64, 6c 
Diſtinction is, where the Court has . 


Authority, nor Juriſdiction over the Cauſe; 
there the Judgment is void, and conſe- 


quently the Execution too, and gives no 


Authority to the Party to take up the 


Defendant, and retain him, and ſo no 


Eſcape to let him go. 


Tnus, If any inferior Court, viz, the Rol Abr, % 


Court of WY _ Hull, hold Plea 


On 
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on a Bond made at Hallifax, and give 
Judgment thereon, and award Execu- 


tion, though the Sheriff lets the Defen. 


dant eſcape, he is not liable to an Action 


of Eſcape, becauſe it is a void Judgment. 


Bur if the Court has Authority over 
the Cauſe, and miſawards Execution, or 
awards an Execution which does not lie, 
this 1s only an erroneous and not a void 


Execution; and therefore if the Sheriff 


lets the Defendant eſcape, an Action of 

Debt will lie againſt him. | 
Cro. Jac. 3. 2. BUT if the Party himſelf takes out an 
D2 755. Pech. Execution, that will not lie, without an 


203. Leon. 30. Award of the Court, ſuch Execution will 


8 Co. 141. b. 5. 


Co. 64. 2 Bull. give no Authority to hold the Defendant, 
10. 101. and therefore, there will be no Eſcape to 


nh 113, let him go; if after a Scire facias on a 


5 Mod. 413. Recognizance in Chancery, the Court 


12 Mod. 2g6. 


3 | - i * . 
214. Rim. awards a Capias ad ſatisfaciendum, and the 


1838. Stra. 509. 


2 Stra. 820, 1134. Defendant is taken up, and the Sheriff 
| lets him go, there it is an Eſcape, becauſe 
the Court has awarded the Capias, though 
it be erroneous, and will not lie on ſuch 
Recognizance, but ſuch Capias will hold 
the Body in Execution till ſet afide by a 

Writ of Error. 55 


Cc. Elz. 133. BUT if the Party himſelf takes out 
. 73. ſuch a Capias, there lies no Action againſt 


the Sheriff, becauſe ſuch Writ gives no 
Authority to detain the Body, becauſe 
; there 
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The Law of Executions. _ - 83 
there is no Award of the Court, and it foe: 
does not lie upon the Recognizance. 

Ir the Court awards a Capias ad ſatis- Silk. as. 
aciendum, after the Year and Day, and 1 _ 


the Sheriff lets the Defendant eſcape, he 


is liable ; but if a Man take out a Capias 


* ad reſpondendum in 7 rinity, returnable : 14. Kern. 
in Hilary Term, this is a void Capias, is. 


| becauſe it is returnable after a Term, and 


ſo might be made with a Return ſo long, 
that would deſtroy the Liberty of the 
. 5 

Taz Giſt of the Action is + crak Rol. Abr. zes. 
ire ad largum, without Gree made to the 
Parties, for if Gree be made with the 
Party, it is a total diſcharge of the Exe- 
cution; becauſe he was 1 in order to 5 
ſatisfy; if the Priſoner be left at large 
by the Keeper, though it be by Bail, 
Mainprize, or Baſton, it is an Eſcape; for 


he is to be þ in arctd Cuſtodid, in order to 


compel him to Payment, and the Goaler 
cannot diſpoſe of any Pledge in any Man- 
ner, but according as the Law has di- 
rected, which is, that he is to be in cloſe 
Cuſtody, and if he were otherwiſe, the 
Priſoners would only be Contributors to 
the Goals, and the 3 of Rich. 2d, 
is only declaratory of what was the for- 
1 mer 


* To er ＋ 7. bat be 5 him to co at 
large, + I chſe Club. * 


The L f „. 


mer Law, and though it mentions only 
the Wardens of the Fleer, yet being de- 
claratory of the former Law, it extends 
co all other Sheriffs and Goalers. The 
— King by his Writ of Habeas Corpus, may 
— — — command the Priſoner out of the Goal, 
| becauſe the Habeas Corpus is the King's 
| Writ of Liberty, whereby he is to ſee 
whether the Party be legally impriſoned, 
as likewiſe to ſerve any Purpoſe, as to 
teſtify, Sc. but is ſtill ſubject to the 
Execution; and when the Purpoſes in the 
Writ are executed, he muſt be remanded; 
and if the Goaler abuſes the Writ to any 
other Purpoſe than according to the Writ, 
it is an Eſcape, becauſe where the Writ 
does not give him Authority, he permits 
him to go at large, and lets him wander 
to other Places, it is an Eſcape, ſo if the 
| Sheriff Jets him go into any other County, 
8 " not in his way to the Court, it is an 


2 Eſcape. 
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The PL to this Action. 


Dalt. 66. TRE general Iflue in this Action, is 
* nihil debet, and formerly they held freſh 

Purſuit could not be given in Evidence 

on this Iſſue, becauſe it is an Excuſe 

which ought to be exhibited to the Court 

with all its Circumſtances, to ſee whether 
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The Law of Executions. 
it will excuſe, and no doubt it may be 
leaded; becauſe it is an Excuſe to the 


85 


Defendant, ſince by his retaking him 


recently, he ſhews there was no Per- 
miſſion for him to go at large; but now 
they allow it to be given in Evidence: 
upon the general Iflue, becauſe it is to 
the Giſt of the Action, and ſhews, that 
there was no Permiſſion to go at large, 
and therefore by the Freſhneſs of the 
Purſuit, he is, as it were ſtill a Priſo- 


ner, and though he be out of his Sight, 


yet if he be retaken on the freſh Purſuit, Rol. abr. 308. 


it is well enough; but freſh Purſuit muſt 


be made, and the Defendant taken, be- 
fore the Action is brought, becauſe the 


| Plaintiff had Cauſe of Action at the Com- 


mencement of the Suit, and there was a 
Time in which there was no Suit;. fo if 
the Defendant eſcapes, and freſh Suit i is 
made after him, and he dies before he is Poph. 286. 
retaken, an Action will lie, and the freſh 
Suit is no Excuſe unleſs he be retaken, 
for he died at large out of Goal. 
Note, the freſh Suit is allowed a good pat. 562. 
Plea, where the Eſcape is not a negligent 5g. . 


11 
and voluntary Eſcape; yet it is no Plea to Hod. 202. 4 


a voluntary Eſcape, that the Priſoner is Noy. 93, contts 


diſcharged of the Execution, and cannot 
be retaken, or if he be retaken, he can- 
not be held on the Recaption, and there- 
G 3 | „ 


The Law of Executions. 
fore if the Plaintiff charges a voluntary 
Eſcape, it is no good Plea to ſay that the 
Priſoner made a negligent Eſcape, and 

that he took him, unlets he traverſe the 
voluntary Eſcape, for he neither confeſſes, 
and Sad, or traverſes the Gift of the 
Action; for he confeſſes and avoids a 
negligent Eſcape, yet that is not the 
whole Giſt of the Action, for the Plea 
would not be good if it was a voluntary 
Eſcape, and this Plea not going to the 

whole Charge of the Action, | gs” 
traverſe the Reſidue, viz. the ee 
veſs of the Eicape to make it a TONNE: 
_. 
Tux general way ſt declaring is * — 
. ire ad largum, without volun- 
, becauſe if it is laid voluntary, and 
he Defendant pleads the general Iſſue, it 
will be neceſſary to prove the Goaler 
made the Priſoner free, otherwiſe he will 
not prove his Declaration as he has laid 
it, for voluntary is not mere matter of 
Aggravation, but is a different Sort of 
| Eſcape; on the * rote ire ad largum, 
it is ſufficient. to P lead, that the Eſcape 
was f contra Voluntatem, and that he 

made Fei Purſuit after him, 

Is the old Sheriff hath Priſoners, and 
doth not deliver them over to the new 
Sheriff 


* That be fuffered bin ta go al large. + Againſt his Will, 


Sheriff eee to the Directions of the 
King's Writ, then if the new Sheriff hath 
not the Cuſtody of them, it is no Eſcape 
in the new Sheriff if they go at large 
without ſatisfying of the Debt, which is 
not charged upon them in the Indenture; 
but an Action of Eſcape will lie againſt 
the old Sheriff, becauſe he has the Cuſ- 
tody of-him by the Writ till he has diſ- 
charged himſelf of them, by delivering 
| of them over by Indenture to the Sheriff 
F according to the King's Writ, and the 
Sheriff is not obliged to take notice of the 
Record of the Executions, by which ſuch 


Priſoners came, into Cuſtody, becauſe his mob. 202. 


Cuſtody does not commence by the Re- 
cord of the Execution, but by the Deli- 
very of the old Sheriff by Indenture, as 
we have already faid; but where the Mar- 
ſhal, who has the Office in Fee, lets a 
Priſoner eſcape. by Agreement, and the 
Priſoner comes back to Goal, and the 
Marſhal dies, the Heir is liable on the 


ſecond Eſcape; becauſe the ſame Office 2 Lev. 18g, 


is continued on the Heir, and therefore 

he has the lawful Cuſtody of the Goal at 
the Time of the Death of his Anceſtor, 
and therefore if he lets the Priſoner 
eſcape, he is liable; if the Goal be broke 


by the King's Enemies, or burnt by Rol. Abr. 38. 


| Laghtning, and the Priſoners go out, 
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this is no Eſcape, becauſe theſe are in- 
evitable Accidents. 

Bur if Traytors, Thieves, Rebels 
break the Goal, this is an Eſcape, becauſe 
the Poſſe Comitatus are | uppoſed in Law 
ſufficient to reſiſt them. 

IF the Treaſurer and Barons of the 


Exchequer ſuffer a Perſon to go out that 


is a Debtor to the King, this is an Eſcape, 
becauſe they have no Authority to dif- 
charge the Execution without the Gree of 
the Party, by the very Words of Meęſim. 2. 
nor by a Writ * de Homine replegiando by 
the Words of the ſame Statute. 

Bur he may be brought up, as it is 


faid by Habeas Corpus, becauſe that Writ 


is of equal Authority with the Capias, by 


which he is impriſoned, and he is not 
within the Words, and Intention of the 


Statute ; for they did not deſign to take 
away from the King the Power of in- 
ſpecting the Legality of the Commit- 
ment of any Subject; beſides, by the Hu- 
beas Corpus, he comes up a Priſoner, and 
therefore that is no Diſcharge of the Exe- 
cution, and does not let him go to Bail or 
Mainprize, as he was in the Writ of 


* Homine replegiando. | 
Ir the inferior Officer be not reſpon- 


ſible, the. ſuperior by the Statute is to 


anſwer it, as the Earl Marſhal 1 is anſwer- 


able 
. To replevy a Man. 
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| deat ſuperior; but this is for the imme- 


Priſon, yet the Sheriff is liable for nn 


Debt is transferred on the Sheriff. 


the Action is founded be reverſed, the 


The Law of Executions. „ 
8 able for the Goaler of the Marſhalſea, and Bhs 
he that has the Wardenſhip of the Fleef in 
Fee, is anſwerable for his Leſſee for Life, 


or Term for Vears; and the Lord Mayor, EY 
and City of London, who have the Super- 


intendancy of the Prifoners in the City, 
are anſwerable for the Eſcape of the 
Sheriff, in caſe of their Inability ; and 
this is upon the Words of the Statute, 
that if the Inferior cannot anſwer, * reſpon- 


diate Degree, becauſe no further Renwody 
is given by the Statute. 

IF there be Judgment againſt two, Rel. Abr. 326. 
and one eſcapes, though the other is in EPR 


whole Debt; becauſe each Body is a 
different Pledge for the whole Debt, and 5 
therefore, if either of them eſcapes, that 


Ir there be a Recovery in Eſcape againſt Cre. Jac. . 
the Goaler, and the Judgment on which 


Goaler cannot aſſign this as an Eſcape, but 
ſhall have an Audita Verla; which ſee 
in Tit. Error. | 
A Action of Debt will not lie fo an Aion of Debt 


will not lie for an 


Eſcape on meſne Proceſs, becauſe not EA en meine 


given by the Statute; nor is the Debt Pe. 
aſcertained till Judgment, and therefore, 
could not be transferred on the Officer ſor 

N | I 


* The ſuperior ſoall anfever. 


letting the Priſoner Eſcape. But an Ac. 
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tion on the Caſe will lie againſt the 


Mod. 227. 245. 
Rol. Abr. 807. 


 Cro, El. 8 52. 624. 


| Rol. Abr. 807. 


Cro. Jac. 419. 
Le. 46. 
2 Rol. Abr. 456, 
457. Dal. Sher. 
216, 217. 


Officer for ſuch an Eſcape, — to 
ſuffer ſuch an Eſcape is a Failure of 
Duty in the miniſterial Officer, and for 
ſoch Failure in a miniſterial Officer, an 
Action on the Caſe lies; and the Plaintiff, 
in order to intitle himſelf to Damages 
againſt him, muſt ſet forth the Cauſe of 
the Action, the Court of Juſtice from 
whence Proceſs is taken, the legal Pro- 
ceſs iſſuing from thence, and the Deli- 
very of ſuch Proceſs to the Officer, the 
Arreſt by Authority of ſuch Proceſs made, 
by the Defendant's letting the Priſoner go 
at large, the Plaintiff's not being ſatisfied, 
and to entitle him to Damages, that the 
Priſoner is ſtill at large. 

Tux Sheriff is obliged to take Bail, by 
the Statute 23 Hen. 6. c. 10, and there- 
fore, the leting him to Bail is no Eſcape, 
though the Bail is inſufficient ; but he is 
amerciable till he brings in the Body; 
but if he does not let to Bail, but ſuffers 
an Eſcape, he is amerciable till he re- 
turns the Writ, or an Action lies againſt 
him, and the Sheriff may plead the ſame 
Statute. 

To this Action he may likewiſe plead 
a Reſcous, or may return it by the Writ, 
for he is not obliged to bring the Poſe 
Comttatus where the Defendant 1 is not ſup- 


poſed 


Action on Eſcape againſt 
ccution, this is no Plea, for he was there 


28 
poſed to fly from Juſtice, and where the 


| Pledge in Decenna was anciently anſwer- 


able for his forth-coming; but in an si, w. jones 205, 


a Priſoner in Ex- — 5 


obliged to ſecure at his own Peril, a Man 
who had withdrawn himſelf from the 
Judgment of the Court. 


Ir the Serjeant of Mace of the Comp- Hift, and Pratt. 
be- of — 


ter arreſt one, and lets him eſcape — 


fore he puts him into Goal, the Sheriff is 


W ace liable, becanſs the. r Judas 2 aw 


of the Court, and the Serjeants miniſte- Bat. 56. 
rial Officers; but if he is in Priſon, the 


= Sheriff is liable, becauſe he is Guardian 


of the Priſon ; but if Proceſs had iſſued 
out of the King's Court he is liable, be- 


cauſe he is the Miniſter to the Proceſs. 


By 1 Ann Stat. 2. chap. 6. Sec. 1. if Wil Rep. 433. 
a Priſoner eſcapes from the Fleet, or 
Marſhalſea, on Oath made before a Jud ge, 


| the Plaintiff ſhall have a Warrant to ſeize 


him, and carry him to the County-goal. _ 

As to Habere. facias Poſſeſſionem, & 
Serfinam, ſee Tit. Ejement, the Caſe af 
Moone and Savile, 


SCIRE FaAciAs. 


Ws ſhall now treat of ſuch Scire far 
ciat, as is to revive Judgments againſt 


AND 


92 


13 
2 la. 469. 


2 Inſt. 378. 


2 Inft, 47 1. 


The Law of Executions. 
AnD here we muſt note, that where- 
ever the Parties to the Judgment were 


charged, or a Year and a Day had paſſed, 
there no Execution could be taken out 


without a Scire facias, becauſe there was 


a Preſumption in Law, that fuch Judg- 


ment might be diſcharged, or ſome Com- 
penſation made by Agreement inſtead of 
it; and therefore, the Parties had a Day 
in Court to anſwer thereunto ; but this 
was originally only in real Actions, for 

n perſonal Actions, they were obliged 
ns begin their Actions de novo, becauſe 
the Preſumption was exceeding ſtrong, 


that the Judgment was ſatisfied, and there- 


fore after the Year and a Day, it only. 
continued a Debt, but it was not conſi- 


dered as Judgment for Execution; but 


the Statute of Weſtm. 2. cap. 45. gives a 
Scire facias in the perſonal Action, as well 
as the real. 

THERE is another Reaſon for the Law, 
becauſe after the Year and a Day, the 


Plaintiff and Defendant were brought 
out of Court, for the Defendant is out of 


Court by the Judgment; for the Warrant 
of Attorney is * guouſque Placitum termi- 
natur, and the Defendant's + Placitum is 
determined by the Judgment; but as to 
the Plaintiff he remains in Court a * 
an 


* Until the Plea be determined. + Pha. 
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vhere- and a Day, ſo that he may within that 
t were Time acknowledge Satisfaction, for a 
paſſed, Year and a Day was thought a competent 
n out Time to-get Execution of the Judgment, 


re was 


Com- 


as it was for all Parties to claim upon the 


| final Judgment, and ſo long as the Plain- 


ead of tiff was in Court by Attorney, either to 
a Day receive the Money, and acknowledge Sa- 
at this tisfaction upon Record, or to take out 
s, for | Proceſs in order to get it, it is true the 
bliged | Plaintiff may at any time acknowledge 
<cauſe Satisfaction on Record, and make his At- 
trong, torney for that purpoſe; but if he call 
there- the Defendant in to make Satisfaction 


only 
conſi- 
; but 
ives a 
s well 


Proceſs of Scire facias; becauſe the De- 


before the Year and a Day was out; but 
after the Year and a Day, they are both 
out of Court, for then the * P/acitum was 


Law, determined both as to the Plaintiff and 
the Defendant, for they reckon the Vear and 
dught the Day to be Finis Litium, begun and 
put of moved in any Court whatſoever, and as 


rant at firſt, their Judgment was given the 


ermi- ſame Day the Parties were brought in, 
um is ſo there was but a Year and a Day for 
as to the Execution of it, and ſo long the 
Vear Pledges were obliged to bring in the 


and 


a. 


Party, and ſo long the Plaintiff's Attor- 
5 | 1 
M Plea. 1 The End of Suits, 


Recoveror, in the Writ of. Right after the 


after the Year, he was obliged to have 


fendant might have paid it to the Attorney 
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ney remained, and this was the Time for 

any Perſon that had a Claim in the fame 
Thing to bring it in, and therefore, after 
that Time, all Proceedings were faid to 
be aſleep till they gave a new wth to 
each other. 

Tur Year and the Day was the ancient 
Term in old Times, for the Tenant to 


demand the Inveſtiture, and to do Fealty: 
in the Lord's Court, and if- it was not 


done within the Year, it was loſt; ſo that 
this ſeems to be the general Time by 
which Latches were to be computed in 
the old Law, and ſo this was the Time in 


which the Acts of the Court had Force, 


2 Leon. 77. 78. 


and by Conſequence, the Warrant of At- 
torney went no farther then when the 


* Placitum terminatur, and this was the 


ancient Term in all the judicial Acts. 
Bur though there was a Year and a 
Day to execute the Judgment, yet if there 


was Execution taken out, and that way 


continued beyond' the Year, there was no 
Occafion for a Scire facias, for then at 
Common Law there was a Preſumption, 


that the Judgment was fatisfied, becauſe 


there appeared an Execution taken out, 
and it was the Default of the Miniſter, 
that the Writ was not ſerved, 


* Plea is determined. 


the Writ of” Ri 


xj 


The Law of Executions. 


Bur if the Plaintiff in the Judgment, wes. 2. 


die within the Year and Day, the Exe- 


| cutor cannot ſue an Execution without 
2 Scire facias, becauſe they are not Par- 


N : 


95 


or 13 Ed. 

2 Inſt, 471. 

2 Hen. 7. 16. 
Co. 45. 


ties to the fon and it is only the 


Probat of the Will that makes them ſo. 
Bur if an Execution were ſued out in 


may execute it after the Deceaſe of the 


the Life-time of the Teſtator, the Sheriff 


Party, becauſe it is an Authority from 


W the Court, and not from the Party. 


Wren the Scire facias is taken out, 
and the Sheriff return Scire fect, if the 
Party does not appear according to the 
Warning made by the Sheriff, there is a 


judgment againſt him, for there being 


Judgment given againſt him, and he 
being warned, ſhews no Cauſe why it 


Execution. muſt go againſt him. 


ſhould not be: executed, and therefore 


BuT if on a Scire facias, the Sheriff 


returns Nzhil, a ſecond Scire facias muſt 
iſſue, becauſe where the Party did not 
appear, there was no Judgment at Com- 


mon Law upon the firſt Warning, as in 


ht there is not only the 


Summons on the Writ, but likewiſe a 


| Grand Cape, which was a ſecond Sum- 


mons before they. had final Judgment, 
and therefore a Scire facias they formed 


upon the ſame Model, that there ſhould 


be 
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The Law of Executions. 


be two Warnings before it ſhould be a2 


compleat. Warning for Judgment. _ 
In the K:ng's-Bench, where they pro- 


ceed by Bill, there was ſeven Days be- 


tween the 7 ente and Return of the Writ, 
and therefore they could have two Scire 


facias returned in the County, and get 
Judgment as ſoon as he could have one 


Scire facias in the Common.Pleas, where 
there was fifteen Days between the Teſte 
and Return. 


HENCE they drop'd one Scire facias on 
Judgment in C. B. where the ſame Party 
to the Judgment was warned, . becauſe 
being Party to the Judgment, he ought 
himſelf to take notice of it, and on this 
Conſtruction they ſuperceded the Neceſſity 
of two Scire ſacias in C. B. but in all 


other Caſes, where any other Perſon is 


brought, that was Party to the Judgment, 


as the Heir, Executor, and Bail, there 


muſt be then two Scire facias, as there 


are always in the King's-Bencb, as well 


againſt the Party himſelf, as againſt the 


Heir, Executor or Bail. 
TE Scire facias muſt be brought in in 

the County where the Action was laid, 

becauſe the Defendant is ſuppoſed to re- 


ſide in the County where the Action is 
brought againſt him; for the Proceſs is 
ſuppoſed to go out in order to bring him 


in 


"oY 


The Law of Executions. _ 97 
in to appear, and therefore, there he muſtt 
be warned to fee if the gens was 


ſatisfied. 8 
Bur if an Action was brovghe on _ Hob. oY 


Writ, Judgment, it muſt be commenced in . 
Scire 2 becauſe the Placita of the 
d get Court is * ap, Weflmonaſterium, which 


makes it a local Action, fince the Record 
appears to be confined to that Place 4 
the Placita, and the Debt ariſing upon 
the Judgment, it muſt be laid to be where 


jas on the Judgment Was given. 

Party Bor upon a Recognizance, they may 2 Lut. 1287, 

cauſe being the Scire facias either in the County 

ought where it was acknowledged, or in the 

a this County were the Court fits, becauſe it 

ceflity is continued into two Counties; for the 

in all Inception is in the County where it was J 
ſon is taken, and the Perfection where it wass 

ment, recorded; and it appear ing in the Record 

there Hitſelf, that it had a Beginning in one 


County, and a Perfection in another, they 

may bring the Scire facias in which they 
pleaſe, for it has equal Relation to both 
-ounties. | 


A Capras ad FOOD Th againſt the Lev, 225, 
; laid, Principal, muſt be returned before a Scire * _— 
to re- acias againſt the Bail, becauſe the Court : 
tion is having delivered the Perſon that was 
ceſs is heir Priſoner out upon _ they muſt 
g him H ſend 
In 3 nalin. 
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2 Lut. 1273» 


Cr. Car, 481. 


2 Lutw. 1287. 


ſend for him in again, before they per. 


not filed, the Plaintiff may bring his Scir: 
Facias, becauſe the Party has called for 


that Call at the Return of the Writ, 


Facias, whether the Return was filed ot 


— 


The Low if Executions.” 


mit the Bail to be vexed, ſince he is lay- 
fully in the Cuſtody of the Bail, till they 
redemand him. If the Defendant be 
taken upon the Capias ad ſatisfaciendum, 
though he afterwards eſcapes, the Ball 
are diſcharged, becauſe he was taken out 
of the Cuſtody of the Bail, and into the 
Cuſtody of the Officers of the Court by 
the Authority of the Writ, 

Ir the Capias ad ſatisfaciendum be re. 
turned “ non eft inventus, though it be 


him in, and if he does not come in upon 
which was ſufficient to ground a Scin: 


not, and the Court can at any time file 
ſuch Return, and then it will appear the 
Party did not come in when called for, 
If the Bail bring in the Defendant before 
the Return of the Scire facias, or before 
the Return of the ſecond Scire facia 


where Nihil is returned to the firſt, there WW rio 
he is diſcharged; becauſe the Bail, on the ¶ ¶ the 
Warning of the Court, brings in his Pri- to 
ſoner whom he has undertaken to keep; ¶ cia 
ſo if an Action of Debt be brought up wit 
the Recognizance, if he bring him tion 
within WW obt: 


® Net found. 


1 N 
1 


De Lau of Executions. 99 
y per- within eight Days after the Return f 
is law- the Latitat, the Bail is diſcharged; for the 
Il they ſame Time is given upon the ſecond Scire 
ant be fac:as, and they give them the longeſt 
endum, Time on ſuch Latitut, becauſe the Bail is 
1e Ball not regularly called upon by the Scire 
ken out facias; ſee. Mr. Clark's Rules of the 
nto the E . re 3 
ourt by) lx the Judgment be removed by Writ : u, . 


s e Rol. Ab 
of Error; either within the Vear and 


be re- the Day, or after, and the Judgment be 
n it be affirmed, and the Writ of Error be diſ- 
us Scire continued, .or the Plaintiff in Error be 
lled for WW nonſuited; this will revive the Judgment; 
in upon for affirming the Judgment, is a new 
e Writ, Judgment, and by bringing a Writ of 

a Scin Error the Defendant is in Court, and the 

filed of AW Plaintiff may be. alſo. there if he pleaſes; 
ime fie whereas after the Year and a Day, they 
pear the are out of Court, and cannot come into 
illed for. Court in an adverſary Way without Writ. 5 
at before I Bor if the Principal and Bail join in Rol. abr, % 
2r before a Writ of Error, this does not remove e 
re fac i the Record, nor give 4 Day in the ſupe- 
ſt, there WT rior Court, and therefore does not revive 
il, on the the Proceedings, but the Party in order 
1 his Pri- WW to have Execution muſt have a Scire fa- 

to keep; cs; if the Plaintiff brings a Scire facias Rol. Abr. goo, 
ght upon I within the Year, he cannot have Execu- 
> him ton even within the Year, till he has 

within g obtained a new Judgment upon the Scire 
| LE Facias, 


100 


Rol. Abr. 899. 
2 laſt, 471. 


2 Inſt. 47 T. 


2 laſt. 471. 


ledgment; for the Condition ſuſpends the 


or the Perſon of the Defondanc may be 


ſhall operate to diſcharge the Execution. 


The Law of Executions. 
facias, for he has given the Defendant a 
Day in Court to ſhew Cauſe againſt ſuch 
Judgment; and therefore he cannot have 
Exccution while ſuch Cauſe is depending, 

Tk Year and the Day of the Recog. rel 
nizance, is to be computed from the 


Time ſuch Recognizance is in Force, and 
and not from the Day of the Acknoy. 


Force, and the Plaintiff could not take 
out Execution till the Suſpenſion was 
taken off, and there 1s no Latches to be 
imputed to the Plaintiff, till there has 


been a Year and a Day open to the Exe 


cution. B 
Note, There i is no Action for a Sein Jud 
facias, as on the Charge of the Party in = 
a Statute-Staple, or Statute-Merchant; ** 
for that is otherwiſe provided for by tbe 
Statutes which warrant thoſe Judgments, N 10 
Tur laſt Thing we are to take notige 
of upon this Head is, what diſcharges a * 
Execution. This may be done ſeveri : ph 0 
ways, as by purchaſing part of the Land " 
ſubject to the Execution, hie ſee befort Münte 


ticular 
Decei 


ſider 8 


lione, 


diſcharged by the Plaineiff's conſenting 
to the Defendant's Eſcape, of, which f 
Tit. Eſcape; ſo that what we ſhall tre 
of now, is how far the Plaintiff's Releaſ 


” Thy 
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ding, 
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AunfrA QUERELA. 
Tus Audita Querela, is a Writ to be F. xv. N. B. 

relieved againſt an unjuſt Execution, and ** 

differs from the Writ of Error, and At- 

taint, for that the, Writ of Error relieves * 
againſt the Miſtake of the Judges, (for 

Injuſtice cannot be ſuppoſed on their Part, 

as ſitting under the King's Commiſſion 

and Authority.) * Attaint corects the falle 

and perverſe Verdict in the Jurors, and 


thereby ſets aſide the Judgment as being | 


founded on a falſe Verdidt. _ 

Bur the Audita Querela ſets aſide the 
Judgment for ſome Injuſtice in the Party 
that obtained it, which could not be 
pleaded in Bar, for if it could, then it 
was the Party's own Latches not to plead 
it in Bar of ſuch Demand, which is not 
relieved by this Writ, that Proceedings 
may not be endleſs. The Injuſtice in the 
Party againſt which this Writ relieves, 


is firſt, by Deceit; as if the Party be not 


repreſented by an Attorney, by him con- 


ſtituted, and here this Writ is in this Par- 
ticular only co- incident with the Writ f 
Deceit; but the two Writs do not con- 
ſider the ſame Matter | 
tone, for the Writ of Deceit . firſt con- 


+ ſub eddem Ra- 


H z ſiders 
0 The modern Molions for new Trials have rendered ibis 
Remedy obſolete. ＋ On toe Jame Reafon, 


102 


H. 5. 2. 
Fitz, Aud. Quer. 
13. B. 16. 


Dae Law of Executions. 
ſiders the Deceit to puniſh it by giving 
Damages, and ſets afide the Judgment, re- 
ſtoring the Property to the Perſon againſt 
whom ſuch Judgment was obtained, by 
the Party to the Deceit ; but the Audita 
Querela in the firſt Place complains of the 
Injuſtice of the Execution, in order to 
have Reſtitution, and puniſhes the Deceit 


only by way of Conſequence, 


Note, when the Audita Querela com- 
plains of a Deceit, precedent to the Judg. 
ment it is to be ſet aſide, if the Complaint 
be found true, there it is a Writof Deceit; 
though the formal Words of an Audits 
Querela be made uſe of in the Writ. St 
an Inſtance of this hereafter. TEE 

SECONDLY, if the Plaintiff releaſes f 
after the Days in Bank, or after Judg- 
ment, then the Defendant ſhall have an 
Audita Querela; for though the Releaſe 


doth not annul the Judgment, as being 


Not a Matter of equal Notoriety, yet it 


precludes the Execution ; fince the Plain- 
tiff cannot take out Execution contrary to 
his own Act, which hath diſcharged the 


Benefit of ſuch Judgment. 


THIRDLY, it lies where the Party takes 
out an unjuſt Execution on a lawful Judg- 
ment; as when it loads one Feoffee of the 
| Eonuſor, and not the other Feoffee, when 


_ the 


De Law , Executions, 


__ 


well upon Matter in Fact, as upon Mat- 
Writ ſhall be directed unto the Juſtices 


and lieth where A, and B come before 
the Mayor, and B doth acknowledge 
himſelf to be bound in 1001. to A, in 
the Name of C, and afterwards C is ar- 


and taken in Execution; now C ſhall 


and the Form is ſuch, 


dam deputatis comparentes, ipſum 1. de L. 
H. de M. Sacramento corporali ad hoc 
<5 exiſtere aſſeruerunt, per quod idem 


N. centum Libras ad certum Terminum jam 
preteritum ſolvendas, coram eiſdem Maj ore 
& Clerico juxta Formam Statuti dudum 

, 


U 


the Burden ought to lie equally on them = 
Tulis Writ of Audita Querela lieth as 
ter in Writing, as after appears; and this 


of the Common Pleas, or King's Bench, 


reſted by force of this Bond, and Statute, 


have Audita Querela againſt A and B, 


Rex Fuſtitiariis ſuis de Banco ſalutem. be 
Querelam H. de M. recepimus continentem, Thel 
quod I. I. S. I. & N. Collufione inter eos apud lan movin | 
Winton præbabitd, Curie noſtræ illudere, qrenjudicialiun, 
& prefatum H. callide prægravare ma- uu, Eb. 
chinantes, nuper coram R. Majore Ville — ey we 
wire Southampton, & R. Clerico ad re- = 755 d> 


cognitionem Debitorum apud N. accifien- 


oal. 


de L. ſub Nomine ejuſdem Henr. prefato 


103 
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11 Ed, apud Acton Burnel pro Mercatoribus æditi | 


ſe debere recognovit, & poſtmodum ipſum 
H. pro eo quod? 7hſe praedifias centum Libras 
Ppraſato N. ad Terminum prædictum non 
ſolvit, per prefatum Majorem capi, & in 
Priſcna ſalvo cuſtodiri, quouſque eidem N. 
de ciſdem centum Libris plene Jatisfecerit, 
falſo & malicioſe procurarunt, in ipſius H. 


Damnum non modicum, & Deceptionem 


Fee ibid. 114. 2. Curie noſtre manifeſium, ſuper quo, &c. 


adbiberi nos, volentes eidem H. quatenus 
juſte poterimus, ſubventre, vibis Manaamus 
quod Audita RQuerela iffius H. in hic 
Parte & vocatis coram vobis praefatis I. I. 


8. I. GN ac prafatis Majore & Clerico, 


auaitifque hinc & inde Partium Rationibus 
eidem H. ſuper Falſitate, Malicia, & De- 
ceptioge prædictis \ plenam & celerem Juſti- 
tiam fieri facias, ut de Fure & ſecundum 
Legem & Conſuetudinem Regni noſtri An- 
hs ibid. p. 1. gliz fore videritis faciendum, T. Cc. 
13. a. | 
Audita Cure, THE King, to his Juſidecs of the 
* Bench * Greeting. We have received 
biel ee « the Plaint of H, of M, containing, that 


114. b. . 8.2 and NV by Colluſion had be- 
Figl erbert's ne 

Vatwe of Writs, © tween them at WWinchefier, to deceive 
lor .© our Court, and contriving ſubtily to 


© apgrieve the aforeſaid H, lately appear- 


: ing before R. Mayor of our Town of 


* Seutli We 


* That is Juſcices of the Common Pleas. 


7 Fo 5h 2 
. nod r= £.% PTY SEEN: a. 


The Law of Executions. 

0 Southampton, and R. his Clerk, ap- 

© pointed to take Acknowledgments _ 
© Debts at N. aſſerted upon their Oath 
© that they were the ſaid J. of L. H. of 
M. whereby the ſame J of L. in the 
Name of the ſaid Henry, acknowledged 

© themſelves to owe to the aforeſaid N. 
© 100/. to be paid at a certain Time now 
* paſt, before the ſame Mayor and his 
© Clerk according to the Form of a Sta- 
© tute long ſince publiſhed at Ackon 
© Burnel, for Merchants; and afterwards 


* falſely and maliciouſly procured H. to 


© be taken by the ſaid Mayor, becauſe he 
© had not- paid the 5 100 J. to the 
© aforeſaid N. at the Time aforeſaid, and 
© to be kept cloſe in Priſon, until he 
© ſhould fully ſatisfy the ſame N. the 
* ſame 100. to the no ſmall Damage of 
H, and in manifeſt Deceit of our 


105 


Court, whereupon, Cc. to be exhibited. Psbeb. ne 
* We, willing to aſſiſt the faid H. as far . B. 5. 233. 


* as we juſtly may, Command you, that 
© upon hearing the Plaint of H. in this 


© Behalf, and ſummoning before you the 


e Z. I. S. J and N. and the 


* aforefaid Mayor and his Clerk, ane 


having heard the Reaſons of all the 
Parties you cauſe full and fpeedy Juſtice 


| © to be done the fame H. for the aforeſaid 
| ” b © Falſhood, 


* 11 Edw, 


17 Ed. Zo bo, 


F.N.B. 2335 


The Law of Executions. 
© Falſhood, Malice and Deceit, as you 
© ſhall ſee of Right, and according to the 
Law and Cuſtom of our Kingdom of 
England,. ought to be done, Ws 
I * neſs, Se.“ | 


Turkr is a Diverſity where the Diſ- 
charge comes by Determination of the 
Eſtate, for the Conuſor need not have 


any Audita Querela; as if Tenant in 


Tail acknowledges a Statute which is ex- 
tended, and dies, the Iſſue ſhall avoid i it by 
Entry, becauſe the Iſſue comes in * per 


Formam Doni, which is above the Sta- 


tute, and in Diſaffirmance of it. 
IF a Man leaves Lands unto A. for 
Life, and afterwards by Fine grants the 


Reverſion unto B in Fee, and dieth, and 


the Heir of the Recognizor, and one L, 


by Covin betwixt them, ſue a Precipe in 


Capite againſt the ſaid A, ſuppoſing the 
Land to be holden of the King, whereas 


it is not holden of the King, but of an- 


other Perſon, and in this Precipe in Ca- 
pite, they cauſe one HF. to appear as At- 
| torney for A, and to join the Mile in the 
faid Writ, and afterwards the Attorney, 
by Covin, doth make Default, for which 
Judgment is given againſt A; now upon 
the faid Matter, he ſhall have an Audita 

Qyerela, 


* By the Form of the Gift. | 
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Querela, directed unto the Juſtices of the 

Common Pleas, commanding them to pro- 

ceed as. well for the Reſtitution of the 

Lands, as upon the Deceit, and to do 

| ſpeedy Juſtice as of Right, according 

unto the Cuſtom of the Realm they 

ought to do, and the Writ is ſuch. 


Rex Juſtiti ari is ſuis de Banco ſalutem. au; ita Querels 
Monſtravit nobis Hugo de L. Perſona Eccle- Peceptione cun 


2 . 0 B p ; pt 
fie de B. ut cum ipſe nuper Manerium de a 


C. cum Pertinentiis in Comitatu Leyc' ad Suggetionem, 
Terminum Vite ſue ex Dimiſfione I. de L. an lt Les 
tenutſſet, ac Henricus Filius & Hæres præ- — ts 

| eg.Brev. 114. b. 


dicti I. Manerium prœdictum Th. S. & R. eas. E. 3. 37. 
& Haredibus de Corpore ipſius R. excunti- E. 3. J. . 
bus, ac W. jam defuncto ut dicitur, per g. 4. 3:45 
Finem inde in Curid noſtrd coram Fuſtt= 
tariis noſtris de Banco apud W. levatum, 
poſt Mortem prædicti Hugonis babendum 
 conceſſiſſet, G. Filius prædicti Henr. & L. Fitsberb. new | 
Colluſione intereos præhabitd, prefatum . B. p. 336. 
Hugonem de Manerio prædicto amovere, 

& prefatos T. S. & R. de Reverfione Ma- 
nerii prœdicti excludere machinantes, Breve 
noſtrum quod vocatur Precipe in capite Vice- 

Comiti noſtro Leyc' ad certum Diem jam 
preteritum returnabile de Manerio pre- 

dicto, ac fi idem Manerium de nobis tene- 
retur in capite cum non teneatur, ſub No- 
mine prœdicti G. verſus prafatos Hugo- 

I | | nem 


—— 
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nem & Thomam in Cancellaria neftra in- 


petrari, & Breve nofirum prædictum, quod 


prefati Hugo & T, juxta Formam Brevis 


bed. ſummoniti fuerunt eſſendi coram 
vobis ad Diem prædictum, per prefatum 


Vicecomitem retornari, ac quendam ignotum 


gui ſe Richardum de S. nominari aſſeruit 
coram vobis in Banco praditto apparere ad 


lucrandum vel perdendum in Loqueld præ- 


ad per prefatos Hugonem & Thomam 
attornari, ipis Hug. & Thom. de Impe- 


tratione Brevis, ſummonittone ac Attornato 


predicto fub Nomine ſus ut præmittitur 


Facto penitus ignorantibus, falſo & mali- 
coſe procurarunt, ac prefatus Attornatus 


ad eundem Diem coram vobis 1 


Poſuerit ſe in magnam Aſſiſam noſtram, & 


petrerit Recognitionem eri utrum 1jdem 


Hugo & Thomas majus Jus habuerunt te- 
noi dietum Manerium cum pertinentiis 


Acud illud tenuerunt, an prædictus G. ba- 


bendium dictum Manerium ficut illud petiit, 


per quod per Defaltam quam iidem Hugo 


& i foflmodum fecerunt in eadem 
Curid, per vos confideratam fuit ibidem, 

quod pradifius G. recupereret Seiſinam 
Sw de predifto Manerio cum Pertinent 
verſus pretfatos Hug. & Th. tenendo eidem 


G. & Heredibus ſuis quietum de pradittis 


Hug. & Th. & Heredibus ſuis in Perpe- 


tuum, cujus quidem Conſe derationis Pre- 
. 
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| textu, pradictus Hugo a Manerio ſuo pre- 
icio cum Pertinentiis perperam eſt amotus, 
in ipſius Hugonis Damnum non modicum, 
oc Curiæ noſtræ Deceptione mani feſta, ſuper 
quo prefatus Hugo. Sc. adbiberi: nos bu- . 
Juſmoas Colluſionem, Maliciam, & Decep- 
tionem tranſire nolentes impunitas, vabis 
mandamus quod auditd Quereld ipfius Hu- 
onis in bac Parte, & vocatis coram vobis 

G. & L. & R. ac aliis quos in vac Parte @ 
fore videritis evocand & auditis hint & 
inde Partium Rationibus, ulterius eidem 
Hug. tam ſuper Recuperatione & R. ſtitu- 
tione dicti Manerii cum Pertinentits, quam 
ſuper Colluſione, Malicid, & Deceplionè pre- 
didtd plenam & celerem Juſtitiam fieri fa- 
cias prout de Jure & ſcam. Legem & Conf. 
Regni noſtri Angliæ fore videritis facien- 
dum, T. Anno 17. &c.- 


© Tax King, to his Juſtices of the Aura Querds 
Bench, Greeting. Hugh of L. Parſon n 
* of the Church of B. has ſhewn us, 2 fille Surge. 
* | | tion, a Writ of 
That whereas he lately held the Manor Pre in c . 


and making felie 


* of C. with the Appurtenances in the attoraies in the 
County of Leiceſter, for the Term of his ns 1 
Life of the Demiſe of J. of L. and Henry 

Son and Heir of the aforeſaid J. granted 

© the aforeſaid Manor to hold to T. S. 

and KR. and to the Heirs of the Body 

* of the ſame R, and V. now deceaſed, 


* after the Death of- the aforeſaid Hugh, 
= „ 9 5 
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The Law of Executions, 
© as is ſaid, by a Fine thereof levied i 
© our Court, before our Juſtices of the 
© Bench at V. G. the Son of the afore. 
* ſaid Henry, and L. by Colluſion con. 
© certed between them, to amove the 
© aforeſaid Hugh from the Manor afore- 
© faid, and contriving to exclude the 


© aforeſaid J. S. and R. from the Rever- 
* fion of the aforeſaid Manor, falſely and 


* maliciouſly procured our Writ, which 
is called a Precipe in capite, of the 
Manor aforeſaid, to our Sheriff of Lei- 


© ceſter, returnable at a certain Day now 


_ © paſt, as if he had held the ſame Manor 


of Us in chief, when he did not hold 
it, to be obtained in the Name of the 


and Thomas in our Chancery, and our 
aforeſaid Writ to be returned by the 
aforeſaid Sheriff, that the aforeſaid 
Hugh and T. were ſummoned accord- 
ing to the Form of the aforeſaid Writ, 
to be before you at the Day aforeſaid, 
and ſome unknown Perſon, who aſſert- 
ed his Name to be Richard of S. to ap- 
pear before you in the aforeſaid Bench, 


3 a R- a a «„ 3A 


by the aforeſaid Hugh and Thomas, 
their Attornies, the ſaid Hugh and Thomas 


the Writ, Summonce and Attorney 
| | © aforeſaid, 


aforeſaid G. againſt the aforeſaid Hugh 


to gain or loſe in the aforeſaid Plaint, 


being totally ignorant of the obtaining 
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© Hugh, in this Behalf, and having called 
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_ © aforeſaid, under their Names as afore- 


« ſaid made, and the aforeſaid Attorney 
« appearing before you on the ſame Day, 
put himſelf on our great Aſſize, and 


deſired that a Declaration might be 


© made, whether the ſame Hugh and 
© Thomas had more Right to hold the 
e ſaid Manor, with the Appurtenances, 


© as they held it, or the aforeſaid G. to 
© have the faid Manor, as he demanded 


© it; wherefore, for the Default which 
© the ſame Hugh and Thomas, afterwards 
* made in the ſame Court, you there con- 
© ſidered that the aforeſaid G. ſhould re- 
© cover his Seiſin of the aforeſaid Manor 
with the Appurtenances, againſt the 


© aforeſaid _ and Thomas, to hold to 


© the ſame G. and his Heirs quietly, 
© from the aforeſaid Hugh and Thomas, 


and their Heirs for ever, by Colour of 


* which Conſideration the aforeſaid Hugh 
* 1s unjuſtly turned out of his Manor 
© aforeſaid, with the Appurtenances, to 


the no ſmall Damage of the ſame Hugh, 


and manifeſt Deceipt of our Court, 


4 


© whereupon the aforeſaid Hugh, &c. pinhet. nw 


to be exhibited: We, unwilling that N. B. 2-244 
© ſuch Collufion, Malice, and Deceit, | 


© ſhould go unpuniſhed, Command you, 
* that having heard the Plaint of the ſaid 


E 
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© G. and L. and R. before you, and 


© others, whom on this Occaſion you 


© ſhall ſee proper to be called, and having 
© heard the Reaſons of all Parties, you 
© further cauſe to be done full and ſpeedy 
© Juſtice to the ſame Hugh, as well for 
© the Recovery and Reſtitution of the 
© aforeſaid Manor, with the Appurte- 
© napces, as for the Colluſion, Malice 
and Deceit aforeſaid, as you ſhall- ſee 
ought to be done of Right, and accord- 
ing to the-Laws and Cuſtoms of our 
Kin gdom of England, Witneſs, &c.” 


A 


! a 6 a 


AnD by this Writ it ſremeth the 
Juſtices ought to make void the Recovery 
if they find the Deceit, and yet it ſeenieth 


they may not do ſo. 


A, Tenant for Life, Nader + to B. 
in Tail, C in Covin between him and A, 
brings a Formedon againſt A and B, 
ſuppoſing them joint Tenants and one D, 
anſwers as Attorney for B, and Proceſs 


continues till they make Default after the 


Miſe joined, upon which Judgment final 
was entered, and Þ ſhews this Matter, 


and prays it ſhould be entered, that he 


came within the Year, that the Judgment 
might not t bar him, for i it was entered of 


Record, 


1 
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- SECONDLY, it was agreed that he 

ſhould have Reſtitution, but A ſhauld 

not, becauſe he has forfeited his Eſtate. 
THIRDLY, that he ſhould not have 

Reſtitution on à general Bill of Deceit, 

but he ought to have an Audita Quereld. 

in Chancery upon the Caſe; * tam ſuper 1 k. 3. 45. 

Reftitutionem Tenementi faci endi quam de 

Dereptione puniendi; ſo note, there is 

Reſtitution at leaſt where the Deman- 

dant is Party. to the Deceit. A Writ of 

Deceit did not go out of the Rules in this, 

as it does in other Caſes; for in other 

Caſes it reſtores the Defendants as if there 

had been no Judgment; but it could not g E. 6. 44. 

be ſo here, becauſe that B the Rever- $545. 

fioner makes a new Caſe on the Forfei- Je. 26. 

ture of A, and therefore muſt bring his 

cauſe before the Court, by a new Writ 

of Audita Querela. | 
Ir a Man be bound in a Statute=Mer- — * * 

chant, and afterwards maketh a Feoff- | 

ment of a Parcel of his Lands unto another 

Man, and of other Parcels unto another, 

and they recognize ſuch Execution on 

the Statute, and hath Execution againſt 

one Feoffee, that Feoffee ſhall have an 

Audita Querela againſt the other Feoffee, 

to ſhew Cauſe why he ſhould not have. 

I Exe- 


* 4; well for WOE the Tentments, as pun: ing the 


ectit. 
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Execution of the Lands, as of the Land; 
which himſelf hath; the Execution being 
unequal, he muſt bring in the Conuſee 
to the other Co-feoffees in order to ſet 
the Execution aſide and to be reſtored to 
the mean Profits, and thereupon an Elegit 

de Novo ſhall be awarded. E 
Nox by the £16 & 17 Char. 2. c. 5. 
the Exccution ſhall not be defeated, but 
he ſhall have Contribution againſt the 
other Feoffee; ſee Tit. Elegit, 13 Ed. 3. 
Execution 127; and alſo againſt the 
Conuſee; and by it he ſhall be reſtored 
to the Iſſue, and the Execution ſhall be 
defeated; ſee 45 Ed. 3. 17. 29 Ed. 3, 7, 
where there were two Conuſors of a Sta- 
tute-Merchant, and the Lands. of one 
only were delivered in Execution, who 
ſued a Writ to the Sheriff to deliver 
Lands of the other in Diſcharge and Aid 
of the other, and the Sheriff returned 
+ non eft 1nventus, and that none came on 
the Part of the Conuſee to take his Suit 
againſt the other, and the Court declared, 
that if upon that Scire facias, the Conu- 
fee {aid nothing, he ſhould either have 
Execution againſt the other, or be di- 
charged, having regard to his Portion of 
the Debt; but before the Statute, the 
Execution was after a Scire facias to the 

5 Conuſee 


Made perpetual by 22 & 23 Char. 2 chap. 3 
+ Not found. g 1 
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equally; between Gaſcoign and Whaley, 
If the Conuſor enfeoffees the Conuſee 
of part of the Lands, and his Son of the 


| 115 
Conuſee diſcharged, becaule it was taken Þy. 193, pl. 30. 
| Bendl. 80. pl. 


124. 


Reſidue, and dies, and the Conuſee ſues 
out Execution againſt the Son, the Son ' 


brings an Audita Querela, he ſhall be diſ- 
charged of the Execution, * eadem de 


cauſa; but no Coſts or Damages are re- 


coverable, becauſe when the Conuſee 


has taken part of the Land, there can be 


no Proceſs againſt him to appropriate any 
Part of his Lands in Satisfaction of his 


own Debt, for it would be abſurd to 
| make that his, which is ſo already, and the 


Execution being to be entire againſt all 


che Lands ſubject to the Judgment, he 


having diſcharged one Part by taking it 
to himſelf, he is the Cauſe why the Exe- 
cution muſt fail againſt the other Co- 


feoffees; but he may have Execution 


againſt the Conuſor, for the Recogni- 
zance being undiſcharged, it ſtill remains 


— 


a Debt, and may be levied on the Lands 


of the Conuſor, ſince the Lands in his 
Hands are bound in what Condition ſo- 
ever they are after the Alienation ; and 
it is no Plea in Abatement, that there are 
three or more Feoffees to be contributory, 
for he is bound at his Peril to take No- 


tice of the Lands that are contributory, 


55 
* For the ſame Reaſon, 


for 
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for it is enough if they can ſhew the 
Execution to be erroneous in any one In- 
ſtance, and therefore it is no Plea to the 
Co-feoffee that there are others; v but if 
the Execution be ſet aſide, and any Exe- 
cution be granted againſt ſuch Co- feoffee, 
where there are others, ſuch Co- feoffees 
may bring their Audita Querela. Note 
the Diverſity: if the Conuſor of a Sta. 
tute-Merchant enfeoff divers Perſons ſe- 
verally, and the Lands of one only are 
taken in Execution, he ſhall have an 
Audita Querela againſt the Conuſee to 
make the others contributory, and the 
Writ ſhall be directed to the Juſtices in 
Bank; but on a Statute-Staple, the Suit 
ſhall be made in Chancery by Audita 
Querela directed to the Chancellor, or by 
Scire facias, directed to the Sheriff * quare 
Tenementa extenſa una cum Praficiis pro 
medio tempore, &c. Becauſe the Statute- 
Merchant may be certified into any of the 
Courts, and the Audita Querela muſt be 
to that Court where it is certified, but 
the Statute-Staple 1s to be certified into 
Chancery only. | 

Ir a Man be bound in a Statute-Mer- 
_ chant, and certain Indentures of Defes- 


Zance are made of the ſaid Statute, and 
after- 


Vi the extended Tenements with the * for b 
the Time, c. | 


3 
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afterwards the Conuſee doth arreſt the , 
Recognizor, and impriſoneth him, and 
taketh the Defeazance from him, and 
then ſueth Execution upon the Statute, 


v the 
ne In- 
to the 
but if 


Exe- the Recognizor ſhall have an Audita 

offee, 9uercla againſt him upon the whole 

offees Matter, for the Execution is contrary to 

Note his own Deed of Defeazance. 

Sta- Ir at the Ny pros in Treſpaſs, it be g. Ne. N. B. 

ns ſe- found for the Plaintiff, and Damages #35: 

y are aſſeſſed, and before the Day in Bank, the 

ve an Plaintiff releaſe unto the Defendant all 

ſee to Actions and Demands, and afterwards 

d the prayeth Judgment, and ſueth Execution 

des in Wi thereupon, the Defendant upon that Re- 

> Suit leaſe ſhall have an Audita Querela; for 

ſudita he cannot plead this at the Day in Bank, 

or by nor before Judgment, nor can he have 

quare an Audita Queręla to ſtay Judgment. 

15 pro Note, ſuch Releaſe is only a Bar to the 

atute- Execution, becauſe the Day at N prius, 

of the and in Banco on the Releaſe, comes too 

uſt be late to hinder the Judgment from paſſing; 

|, but and therefore, it only precludes the Exe- 

| into cution ; and the Heir of the Recognizee 
may ſue an Audita Querela if he have 

-Mer- Matters in Writing to diſcharge the Exe- 

Jefea- cution, becauſe he is injured by an erro- 

7 and neous Execution. | 

after- Ir a Man be bound in a Statute-Mer- 


chant, or Staple, and afterwards payeth the 
1 e 3. Money 


The Law of Executions. 
Money according to the Statute, and hath 
the Statute delivered unto him, and can- 
celleth the ſame, and afterwards the Re- 
cognizee forgeth a new Statute in the 
Name of the Recognizor; the Recogni- 
zor upon the Statute cancelled, ſhall have 
an Audita Querela. Contra, if che Conu- 

ſor himſelf comes into Cbancery, and 
prays a Re- extent, and it ſeems this Writ 
lies, if the Statute be delivered in Lieu of 
an Acquittance, but not cancelled; for 
if the firſt Statute were delivered up, and 
the ſecond forged, the Execution is un- 
lawful; but if the Conuſor prays a new 
Extent, becauſe the Lands were extend- 
ed at too little Value, he is eſtopped to 
ſay, that before ſuch Prayer, the Recog- 
nizor had delivered up the Statute. 

If a Statute-Merchant, or Staple, be 
made by one unto another, and delivered 
into the Hands of a Stranger; to deliver 
upon Conditions performed, and the Stran- 
ger doth deliver the Statute before the 
Conditions performed, and the Conuſee 
ſueth Execution thereupon, the Recogni- 
zor ſhall have an Audita Querela. 

- A. makes a Statute-Staple to B, and 
| ſends it to C to be delivered to B, upon 
Condition; B recovers this Statute by 
erroneous Judgment in a Writ of Detinue 

2gainſt C,. when 4 was was warned, and 


the 
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the Deed is delivered to him by C, to D. 
Error: reſolved * ut pendentibus Errori- 


bus, the Execution cannot be ſuperſeded. 
Ir A reverſes the Judgment, this ſhall 


not defeat the Execution, for the Writ of 
Detinue determines only the Property of 
the Statute, and not the Validity of the 
Execution ſued upon it, and therefore if 


Z ſues Execution, A brings a Writ of 


it be hurt by an illegal Execution, he 5 ©. 90. 


muſt take his Remedy by Audita Qwerela * 
as in all other Cafes, for an een Exe- 


cution. 


8 Co. 142, 143. 


Ir a Man ſueth forth an Execution r. New v. B. 
upon a Statute, and hath Execution, and“ 


afterwards grants over the extended Eſtate, 
the Recognizor ſhall have an Audita 
Werela againſt the Grantee, without 
naming, him who ſued the Execution, if 
he have Matter in Writing to ſhew, &c. 
Becauſe when the Eſtate is diſcharged, 


the Conuſor has nothing to do but to ſue 


to recover back, and therefore, is only 


concerned with him that has the Intereſt | 


in it. 


Ir Execution be awarded againſt the 


Feoffee, he ſhall have an Audita Querela, 
upon a Matter of Diſcharge happening, 
either before the Feoffment, or after it, 


7 E. 3. 27. Or he ſhall have a Wrir of | 


„ Error; 
5 u Z rror. 


17 Aff, 24. 
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Error; but if Execution be actually exe. 
cuted, and after ſuch Extent, the Conu- 


ſor auikes Feoffment, it Gras that the 
Conuſee ſhall not have an Audita Querela, 


on a Caufe of Diſcharge happening be- 


fore the Feoffment; as if after the Extent, 


offment, as ſeems by better Opinion; for 


Mo. 661.p1.906. 


17 Aff. 24. 


and before the Feoffment or before the Ex- 


tent executed, the Conuſee had acquitted 


the Debt to the Conuſor, before ſuch Fe- 


the Feoffee takes the Land with the Bur- 


then, and the Choſe in Action in the 


Conuſor cannot be transferred; but upon 


a Matter which happens after the Feoff- 
ment, the Feoffee ſhall have his Audit 
Nyerela * ad computandum. 
In a Scire facias * ad computandum, | 


four Things are obſervable. 
FirsT, by whom it lies; it lies by 
Grantee of the Reverſion with Attorn- 
ment, and there he ſhall account 46 
Initio; ſo if a Man acknowledges a Sta- 
tute, and afterwards acknowledges a ſecond 


Statute, there the ſecond Conuſee ſhall 
have a Scire facias againſt the firſt, to 


receive the Money which is to be levied, 
if the Tenant to the frank Tenemenf 


will not ſue. 
Wurkt a Man makes a Feoffment of 
1 * and 8 are after wards extended, 


if 


*.7o accompt. 
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jf ſuch Extent is illegal, the Feoffee has 


all the Remedy the Feoffor had to diſ- 


charge the Lands, fince it is but reaſon- 
| able he ſhould defend himſelf againſt all 
illegal Extents, as the Perſon could have 
done from whom he had the Land, and 


therefore if it were diſcharged before the 
Statute, the Feoffee may relieve himſelf 
by Audita 
were actually extended, and then the 


Conuſor had made a Feoffment, there 


the Feoffee can never diſcharge himſelf 


by ſhewing a Releaſe, or any other Mat- 


ter precedent to the Feoffment, becauſe 


when the Lands are actually extended, 


the Feoffor by ſuch Releaſe of the Conu- 


ſee, had not the actual Poſſeſſion of the 


Lands, but only a Right to recover them, 


and not a Right of Entry, ſince the Eſtate 


was extended by a judicial Proceeding, 


but a Right of Action only, to recover it 
by an Audita Querela; and though if the 
Feoffor had a Right of Entry, making 
an actual Entry in order to enfeoff it, 


would have transferred ſuch Right, yet 
here having only a Right of Action, and 


not a Right of Entry, it cannot be tranſ- 


terred, for it would be Maintenance to 
transfer a Choſe in Action, and therefore, 


here the Feoffment conveys only a Re- 


2 verſion 


Pyerela; but if the Lands 
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30 E. 3. 46. 16. 
38 E. 3. 12. 
21 E. 3. I. 

46 E. 3. Scire 
facias 134. 

x5 E. 3. 
Reſpond. 3. 
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verſion of the Lands, after the particular 


Eſtate gotten by the Extent is determined. 

SECONDLY, — whom it lies; if 
fie Conuſee had leaſed, or aſſigned but 
Part of the Eſtate, the Scire factas ſhall 
be brought againſt the Conuſee only, and 
not the Leſſor; but if he has aſſigned the 
Whole, and the Aſſignee has levied the 
Whole, or the Plaintiff will pay the Re- 


ſidue, the Writ lies againſt the Aſſignee 


only, and he ſhall retake or repay the 
Money; but if the Conuſee has levied 


the Whole, and after aſſigns, the Writ 


lies againſt them both; for the Conuſee 
has but; a particular Eſtate till the Money 
is. paid, and therefore after Payment, the 


Conuſee ought to have a Scire facias to 


have his Lands again, that it may be un- 
bound, * Ligamine a quo ligatur; but 
one of them may anſwer without his 
Companion, and yet the Conuſee may 


releaſe, notwithſtanding tlie Aſſignment, 


47 E. 3. 11. 
32 E. 3. Scire 


facias 101. 


for the Contract is between the Conuſor 


and Conuſee, and the Conuſee may re- 
leaſe his own Contract, and thereby the 


Intereſt of the Aſſignee is deſtroyed, who 
has no Remedy but in a Court of Equity. 
TriRDLY, when this Writ lies, it lies 


after the Debt and . are levied by 
caſual 


From the Bond whereby it is bound. 
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back the Land and anſwer for the Waſte; > 


Debt and Damage, the Surplus ſhall be 
paid to him in Reverſion, if it was levied 
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caſual Profit, by Courſe of Time, or by 46 E. 3. Sie 

Render of the Money, or by any of them. ja p3 23. 
FouRTHLY, the Effect of the Suit; 2, E. 3. 26. zo. 

the Writ is ſometimes ꝓ ad computandum k. 3. 53: 

againſt the Opinion in 22 Aſige 44, and 

ſometimes ad computandum, and to re- 

ceive the Reſidue of the Money, and 

have back the Lands; but not to have 


for it ſeems that he may have a Writ of 
Waſte: and note, if the Tenant by the . 
caſual Profits has levied more than by 


in his Time, or at leaſt as much as was 

levied over; and the Tenant ſhall account 

to the Grantee * ab Initio; for perchance 

the Term was not determined before the 

Grant of the Reverſion; but he ſhall not 

account according to the Extent; for if 

the Land was extended too low, the 22 an. 44. 
other at the former Day might have had 12.3 Extent 
a Re-extent, but afterwards he has no 7 
Remedy but to pay the Money; there- 

fore the Scire facias ad computandum, $2 K. 3. sei | 
ought to ſhew what the caſual Profit is; ie 197: | 


get fee 20 E. 3. Extent 18. contr. by | 


Milby. 
IF the Land on the Extent be extended 
too low, the Conuſor may have a Re- ex- 
| tent, 


# From the 1. f 'Þ To accempi. 


124 The Law of Executions. 
tent, and ſettle the true Value; but after 
the Liberate it comes too late; becauſe, 
by the Liberate, the Land is delivered 
for the Value of the Debt, to hold till the 
Debt is ſatisfied, and therefore the Co- 
nuſee muſt account according to ſuch Va- 
lue; but on an Elegit, or a Recognizance 
in the King's Court, there is no Libe- 
rate, for the Statute has given the Aſſize, or 
Ejectment that comes inſtead of the Aſſize. 
A MAN may ſue an Audita Querela 
againſt the Recognizance, becauſe he hath 
purchaſed a Manor into which the Re- 
cognizee is a Villain Regardant, and 
yet he may enter and feize the Recogni- 
zee without Suit; and a Stranger who 
made not the Recognizance, nor was Te- 
170 E. 3. Tit. nant of the Land at the Time of the ſu- 
A Nele. ing forth of the Execution, ſhall have an 
Audita Querela, if he have Matter of 
Diſcharge in writing; and there it is ſaid, 
the ſame is given by the Statute. . 
27 E. z. 27. Trr Feoffee ſhall not have a Writ of 
Door. Abr. 63. Error, &c. nor the Feoffee of the Conu- 


Danv. Abr. \ | | 
 P-6. 24E. 3. for of Part of the Lands ſhall not have 


le, rg. an Audita Querela, until his Lands be 
taken in Execution; for there is no Cauſe 

of Complaint but on the Execution. 
IF a man ſueth an Audita Querela 
againſt the Conuſee, and ſheweth a Statute 
cancelled, and ſaith the ſame was deli- 
dee 


. 


— 
3 


The Law of Executions. 
vered to him in Lieu of an Acquittance 
the Recognizee may ſue the true Statute, 
and ſhew, that the Statute ſued, which 


was cancelled, was a forged Statute ; and 
thereupon he ſhall have a Writ unto the 
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Juſtices in the Nature of an Audita Rye- 


| rela, commanding them, that they ſend 


for the Mayor, and the Clerk, and for 


the Parties, to do right; and the Exami- 


nation of the Mayor and Clerk, ſhall try 
and end the Matter; which fee, In ſuch 


caſe Execution ſhall be awarded, if th 

Conuſor do not ſue the Statute. 7 
TnE Rule is, that if the Conuſee ſhews 

the Statute in his Poſſeſſion, he ſhall have 


18 Ed. 3. 36. 


Execution, unleſs the Conuſor ſhews the 


| Statute in his Poſſeſſion as delivered up; 


and then a Scire facias iſſues to the Mayor 


and Clerk, and they are to be examined 
to know which is the true Statute., 


Uroma Recovery of a Debt, if he ſue 
a Scire facias, and the Sheriff returns 


nibil, by which an Execution is awarded, 
the Defendant ſhall have an Audita 


Querela if he have a Releaſe or Ac- 
quittance, becauſe he was warned; but 


if the Sheriff hath returned him warn- 


| ed, he ſhall not have an Audita Querela 
an ſuch Releaſe, &c. becauſe he might 


have pleaded the ſame upon the Return 
of the Scire facias; ſee the. Caſe, where 
it is alſo holden, that if the Scire facias 


be 


4 
* 
1 : * 
C ²˙ w Üß HO 
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21 E. 3. 13. 


and plead.—See a Scire facias by a Bi- 


Executors of a Biſhop, who had made an 


that the Defendants nullum habuerunt 


which amounted to a ibi: The Judg- 


Sheriff's Return, that they were bene- 


The Law of Executions 
be not ſerved, yet the Party may come 


ſhop, againſt an Executor ; the Sheriff 
returns, that he was * Cleriens benefi- 
cratus de Bonis & Catallis ecclefiaſtitis, 
whereupon a. Fieri facias iſſued to the 
Ordinary: (Note, he was not charged 
as Executor.) It was reſolved firſt, altho” 
the Executors had a Co- executor, yet, if 
he only was grieved, he only ſhould have 
this Suit. 5 

SECONDLY, That this Suit lies not- 
withſtanding the Scire facias. 

Note, this was a Scire facias againſt the 


„ „ „ 25 


Agreement in Court to deliver Goods 
which were his Predeceſſor's to his Suc- 
ceſſor; on this Writ the Sheriff returns, 


Feodum laicum, but were beneficed, 


ment being revived, the Biſhop ſued a 
Fieri facias | de Bonis eccleſiaſticis in the 
firſt Inſtant, becauſe it appeared in the 


ficed.— If the Plaintiff and Defendant both 
make Default on the ſaid Scire facias, 
yet an Audita Querela lies on a Releaſe 
made before, other wiſe it is if the Defen- 

5 | Ne dant 


N | : j . a j 
A lencficed Clert᷑ of eccleſiaſtical Goods and Chattels. 
＋ Had not any Fee. þ Of eccltſiaſtical Goods, 


ae a. 00a 4: os. 66 ada; os 


Defendant may bring 
to ſet aſide ſuch an unlawful Execution, 
as if no Day had been given, —Executors 
bring an Action of Account, and obtain 
judgment againſt the Defendant * gaed 


_ Ruerela, 


The Law 1 — 


dant makes Default, and the Plaintiff ap- 


pears; becauſe, whou the Plaintiff does 


not come into Court, the Defendant is 


not obliged to appear, and therefore the 
his Audita Querela 


computet for the Arrears; and after the 


Will is annulled in the Spiritual Court, 
the Defendants ſhall have an Audita Ore 


the Will, the 
Plantiff is not intitled to have Execution | 


rela, becauſe, by annulling 


on the Judgment. 

Note, where the Sheriff returns ha 
and the Party does not appear, the Judg- 
ment is revived by ſuch. Return of the 
Sheriff, becauſe the Party does not come 


in to ſhew Cauſe why it ſhould not be re- 


vived; but the Plainziff takes out Execu- 
tion at his Peril; for if the Defendant has 
any Releaſe, or Matter to diſcharge the 


Execution, he may nevertheleſs bring an 
Audita Querela, becauſe he was not in 


Court to ſhew ſuch Matter in diſcharge of 


the Execution; but if he is returned warn- 


ed, and had a Day in Court to ſhew it, he 
can never afterwards bring an Audite 


; BuT 
To accompt. : 
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128 The Law of Executions. 
Bor if one of the Feoffees of a Recog- 
niſor be returned warned, tho' he does 
not ſhew that there were other Co-feof- 
fees upon his Day in Court, yet, if he 
alone is charged in Execution, he may 
have an Audita Qyerela ; becauſe the Plea, 
that there are other Feoffees is not a Diſ- 
charge of the Action, and ſuch Audita 
| Qyerela is not brought to bar the Execu- 

+ tion totally, but to make it equal. 
Co. Mag. Chat. AND if an Infant bind himſelf in 2 
(E. By. 1g. b. Statute-Merchant, or Staple, he ſhall have 
pl. 9. Ander. 25. an Audita Querela, during his Nonage, 
pl. 54. Bendl. 80 : 

pl. 123. Mo. 75. to avoid that Statute, and afterwards he 


Pl. 206. 2Andere ſhall have an Audita Qyerela after his full 


158. pl. 87. 


0 Rer. 434. Age to avoid that Statute upon that Mat- 


ter in fact; but note, the Law is, he 
ought to bring his Audita Querela while 
he is yet within Age; for he ſhall not 
avoid the Statute by ſaying generally that 
he is within age, but muſt ſay * zunc & 
adhuc infra ætatem exiſtens, for contracting 
in Court he cannot avoid it, unleſs by In- 
ſpection, which is an Act of equal Noto- 
riety; Harriſon and Worley adjudging, 
that he ought to bring his Writ and re- 
verſe it during Minority. But where an 
Infant gives a Warrant of Attorney, and 
Judgment is thereon confeſſed, this is not 
to be reverſed on an Audita Querela by 
„ Inſpection, 
* Then and ſtill being under Age. t 


De Lum of Executions; 
Inſpetion, but by Writ of Error at any 
Time, and the Fact to be tried by a Jury; 
for here the Infant does nothing himſelf 
in Court, and therefore there is no Act 
of his in Court which ought to be ſet 
aſide by act of equal Notoriety, but the 
giving the Warrant of Attorney is an Act 
in Pais, and if done by ah Infant, is a 
void Act, and whether the Perſon that 
gave the Authority be an Infant or not, 
is a Matter in Pais to be tried by a Jury; 
and conſequently that may be tried at any 


Time. 


AnD if the Attorney's Warrant was 
void, then had he no Authority to ap- 
pear, and then the Infant was never in 
Court, and then the judgment of the 
Court againſt him was erroneous, and 


this muſt be reverſed by Writ of Error, 


but not by Audita Querela; becauſe here 
the Complaint is of the Illegality, and 
Error of the Judgment, and not of the 
Execution; but when the Infant appears 
in Perſon before the Judge, there can be 
no Complaint of any Want or Default in 
the Appearance, becauſe that were to 
arraign the judicial Act of the Judge; but 
if that judicial Act be ſet aſide by an Act 
of Notoriety, then it goes for nothing; _ 
therefore here the Complaint muſt be of 
the Parties being liable to an unlawful 
8 K Execu- 


=_ The Law of Executions. 
Execution, whereby the ſame Judge on 
this Writ may be brought to reconſider 


f 

the Legality of the Caption of the Re- ; 

cognizance, and that does not arraign the 4 

judicial Act, as colluſive and unjuſt, be. I 

fore any Superior, for that is not proper ; 

and congruous to examine his mere h 

\ Errors, and Miſtake in Judgment before \ 
Wl his Superior; and fo if a Man makes a b 
#1 Statute-Merchant, or Staple by Dureſs, 1 
kf he ſhall have an Audita Querela to avoid 7 
| that Statute by this Impriſonment, be. ©; 
of cCauſe here may be a Compulſion which th 
# docs not appear to the Judges; if two be Vi 
4 ſeverally bound in two ſeveral Statutes, 1 
N and afterwards the Recognizee, by Deed * 
4 doth releaſe both the Statutes to one of il ed 
them, if he ſue Execution againſt them pu 

ſeverally, they ſhall join in Audita Que- 2 

rela upon that Releaſe; for though they in 

are ſeverally bound, it is but in one Sum, tak 

and therefore if either be taken in Exe- the 

cution they may join in an Audita Que. oth 

rela. It ſeems that Tenants in Common aid; 

being only Tertenants, need not join in he 

an Audita Querela. tute 


Ir the Recognizor enfeoff a Strange! the 
of Parcels of Lands and afterwards the ue 
Recognizee ſue the Execution againſt the 

| Recognizor and the Feoffee, the Feoffec 
ſhall have an Audita Querela againſt the 
| Recognize 
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Recognizee, and diſcharge his Lands, be- Pons. 72. 
cauſe that the Recognizee hath diſcharg- 


ed his Parcel of Land, which he 


pur- 


chaſed by his own Act, and therefore the 
Execution againſt the Co- feoffees is diſ- 
charged; upon an Audita Querela ſued 
he ſhall have a Super ſedeas. to the fame 


Writ, to ſtay Execution, Cc. but if he 


be nonſuited he may have an Audita QJue- 
rela, but then he ſhall not have a Super- 


ſedeas to ſtay Execution; for if the ſecond 
Audita Querela ſhould be a Super ſedas, 


the Plaintiff by not proſecuting his own 


if the Conuſee ſues diverſe Certificates, 


and upon one of them has a Writ return- 
ed in the Common Pleas, and the Conuſor 


purchaſe an Audita Querela, and upon 
another Certificate has a Writ returned 
in the King's-Bench, and the Party is 
taken thereon, he ought to ſue a Writ to 
the Mayor and Clerk, to certify if he has 


other Statutes, and if not, he ſhall be 


29 Af. 20s 
29 Aſſ. 41. 


Writ, might delay Execution *in infinitum; 


aided, vi2. by Audita Querela; becauſe 
he has made his Election to have his Sta- 
tute certified into the Common Pleas where 
the Execution is bound by an Audita 
Luerela, and a Man ſhall not have an p., Abr 5x. 


Audita Querela ſuppoſing the Recognizee #6. 


will ſue Execution, but it ought to be al- 
ledgedin the Writ, that he hath + in facto 


* Infinitely, 


K 2 


+ in Fad. 


ſued 


a The Law of Executions. 
ſued Execution, for till Execution is ſued, 
45k. 3.25. there is noCauſe of Complaint, —lIf a Man 
13E. 3.28, ſue an Audita Querela upon a Releaſe, and 


43 E. 3. 28. 
os 5.3 f 20. afterwards is nonſuited, he ſhall not have 


uerela 11 & 29. | 
337.3 Exeeu- an Hudita Querela upon new Matter, * ut 
dicitur; but it ſeemeth the Law 1s other. 
wiſe; but he ſhall not delay Execution 
by a new Audita Querela, for the Audita 
Querela is a new Action, which he may 
have as often as there is Cauſe of Com- 
plaint, though nothing ſhall ſuperſede 
Execution but the firſt Audita Querela, 
Cro. El.3*9 Fon fince a Man may have ſevera 
. Audita Querela's on different Cauſes, he 
may put different Cauſes in the ſame 
Writ; but to avoid Duplicity he ſhall in- 
fiſt upon one only. If a Man doth com- 
prehend two Matters in the Audita Nue- 
ela to extinguiſh the Execution, yet the 
| Writ is good, but the Plaintiff ſhall hold 
himſelf to one Matter, and the Defen- 
dant ſhall anſwer to that, and Variance 
betwixt the Audita Querela and the Re- 
cord ſhall abate the Writ; but if there is 
a new Audita Querela ſued according to 
the Record, he ſhall have a Super ſedeas 
to ſtay Execution, &c. although he had 
before a Superſedeas in the other Audita 
Querela, which was abated; becauſe the 
firſt Superſedeas Þ erronice emanavit. 5 
1 7 


As is ſaid, + Iſucd erronecuſſy. 
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Ir a Man ſue Execution upon a Statute- 


Merchant, and hath a Capias returned 
into the Common Pleas, if the Feoffees 


or Parties will ſue an Audita Querela, 


they ought to ſue the ſame out of the 


Chancery, directed unto the Juſtices of 
the Common Pleas; becauſe it is an original 
Writ, to give them Authority to hold 


Pleas. 


Ir a Man ſue an Execution upon a Sta- 
tute-Merchant, as Executor unto another, 


hath ſuch Execution is not Executor, for 


he ought to have pleaded this to the Scire 
facias brought by the Executor. 


Bur if N7h;/ had been returned, it 


ſeems Audita Querela would lie, becauſe 
he had no Day in Court by the Scire fa- 


cias, and the Proceſs in Audita Querela, 
is Venire facias, & alias, & pluries di- 


ſiringas, and if he returns Nihil, or * non 


eſt inventus, he ſhall have Capias againſt 
the Defendant. The Diſtreſs may be of 
the Lands, which he had the Day of the 
Audita Querela purchaſed, and before the 
Diſiringas ſued, the Conuſee ſhall not 
be ouſted. = 

Tris Writ of Capias in Audita Que- 
rela, is not expreſly given by any of the 

K 3 Statutes; 


I not found. 


the Party ſhall not have an Audita Que 
rela, ſuppoſing in the Writ, that he who 


13 E. 3. 36. 
38 E. 3. 1. 

21 H. 6. 56. 
See 48. E. 3. 1. 
31 E. 3. Audita 
Querela, 24. 


20 E. 3. ib. 28. 
30. 
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Statutes ; but is either conſtrued to be 

within 19 H. 7. cap. 9. which gives a. 
Capias in Action on the Caſe, or elſe is 
founded on a Contempt that the Defen- 
dant is guilty of in abuſing the Proceſs 
of the Court, and then withdrawing him- 
ſelf. 

12 H. 4. 6. & 15. THE true Dünen between the Ve 
nire facias and Scire facias in the Au- 
dita Querela is, that whenſoever the Au- 
dita Querela is grounded upon a Matter in 
Fact, a Venire is the proper Proceſs, becauſe 
there is no Record on which a Scire fa- 


Salk 92. cias can iſſue; as if a Man releaſes the 
3 4 Judgment, and afterwards takes out a 


Capias, and * non eſt inventus is returned, 
there no Scire facias can iſſue, becauſe 
there is no Record to warrant ſuch Writ; 
but if * Cepi Corpus, or an Extent be hg 
turned on an Elegit, there is a Record 
from which a Scire facias may iſſue, and 
therefore the Writ may then go out, for 
where there 1s a Grievance on Record, 
there is proper Matter for a Scire facias, 
Fit. Herb. Abr. H. enfeoffs B. on Condition to re-en- 


f 

1 

z i] 

my 4 . 

.=- Qua 36. feoff A. and C. his Wife for their Lives, 
? 

; 


Remainder to D. Daughter of A. and the 
Heirs of her Body, and the faid B. by 
Colluſion between him and E. made a 

Recog- 


Is not found. + 1 bave taken the Body. 


roceſs 
him- 


e Ve- 
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The Law of Executions. 
Recognizance of 200 J. to E. and one F. 
(after the Enfeoffment as it ſeems.) A. 
dies, and C. takes G. to Huſband, who 
upon this Matter ſues an Audita Qyerela. 
It was reſolved, that he need not * count 
in this Writ; for the Writ itſelf is a 
Count, unleſs where it contains diſtinct 


Matters, and then he muſt count in 
order to make his Election, for the De- 


fendant is obliged to anſwer one Matter 


only, although he might have Remedy 


by Writ of Deceit, or Conſpiracy; yet in 
as much as here is Matter of Record 


which is the Foundation of this Writ it 


is good; but becauſe E. was Party to the 
Recognizance, and by the Writ is ſup- 
poſed Party to the Colluſion, and is not 
made Party to the Writ, the Writ ſhall 


abate, for that this Writ is to defeat the 


Recognizance, and not to recover Dama- 
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ges; for ſince the Recognizance is to be 26 F. 3. 73. 


defeated, he that has the Intereſt in the 


Recognizance is to be made a Party; if 


Execution be ſued againſt the Feoffee, 


upon a Statute acknowledged before the 2 n.s. 
Mayor of C. who has no Authority to P35: 


take it. Audita Querela lies, for being re- 
ceived by the Court above, as the Record 


of a Perſon having Authority, it muſt be 
{et aſide by Audita Querela. 


8 A 
* Which is the ſame as to declare in perſonal Actions. 
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The Law of Executions. 
A Man recovereth by Default in an 
Action of Waſte, the Defendant ſueth an 


Audita Querels, directed unto the Juſtices 


out of Chancery, ſurmiſing in the Writ 
that he was not ſummaned, nor attach- 
ed, nor diſtrained, for which the Juſti- 
ces grant out of the Rolls in the Common 
Pleas, a Writ of Deceit againſt the Party, 


for the Audita Querela was but a Com- 


mandment to the Juſtices to do Right 
unto the Party, &c. and ſo they proceed- 
ed upon the Writ of Deceit, and not u 

on the Audita Querela; the Audita Que- 
rela, being generally to do Right to the 
Parties, they obey the Writ where they 


grant a Writ of Deceit out of the Rolls. 


Ir a Man be bound in a Recognizance 
in the Common Pleas, and afterwards doth 


releaſe unto the Party, and then againſt 
his Releaſe ſueth Execution; then he 


ſhall come into the Common Pleas, and 
ſhall ſue an Audita Querela thereupon 
out of the Rolls; and ſo if one recovers 
in the Common Pleas, or King's-Bench, 


Debt, or Damages, and afterwards by 


his Deed releaſeth the ſame, and after- 
wards ſueth forth Execution upon the 
Recovery, the Party to whom he releaſ- 
ed ſhall have an Audita Querela out of the 
Common Pleas or King's-Bench, where 


the Record is, and yet "he may have an 


Audi ts 
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The Law of Executions. 


Audita Querela out of the Chancery, and 


ſo it ſhall be ſometimes judicial, and 
ſometimes original. A Man may com- 
plain of an unlawful Execution in Chan- 


cery, for no Body is to go away from 
that Court without Remedy; and he 


may likewiſe apply himſelf to the Court, 
granted the Execution, becauſe 


of their Proceſs. 


Ir the Party comes in into Cuſtody by 
Cepi Corpus, or reddidit ſe, at the Exigent, 


he ſhall have a Scire facias ® ad cognoſcen- 
dum vel ad diſcendum factum; but if he ten- 
der himſelf to appear at the Exigent, and 
doth not cotne in Perſon, he then ſhall 
not have a Scire facias, but is put to his 
Audita Querela ; for there muſt be a Cepi 


Corpus, or reddidit ſe, to entitle him to 
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a Scire facias, ſince there is not others by. 285. 286. pl. 
wiſe any Record from whence the Scire ed 152. 


facias can iſſue; for there is no Record 
of an Execution executed, contrary to the 
Force and Effect of the Deed. 

Note, where any one is taken in Exe- | 
cution againſt the Plaintiff's own Deed, 


there a Scire facias on ſuch will go * aden. u. 6:9 
cognoſcendum vel ad diſcendum Jattum, 635. 


without ** Audita Luerela, which is 
called 
7. * or harn the Fae. 


—— 


138 De Law of Executions. 
called by the Books a Scire facias, in Na- 
ture of an Audita Qyerela : For on the 
Complaint of the Priſoner, and ſhewing 
the Deed, it ſeems that the Court is con- 

cerned to iſſue Proceſs, to know whether 

| ſuch Execution be lawfully iſſued or not; 

and therefore, if an Audita Querela be 

brought in this Caſe, you may have a 

Scire facias, as you might if no ſuch 

Writ had been brought. | 

AnD if a Man be bounden in a Satute- 

Merchant, or Staple, unto another Man, 

and afterwards the Recognizee makes a 

Defeazance unto the Recognizor ; now, 

if the Recognizor ſue Execution upon the 

_ Statute againſt the Form of the Indentures, 

the Recognizor (or his Executors, if he 

be dead) may have an Audita Querela 

againſt the Recognizee, becauſe the Ex- 

ecution 1s unlawful againſt his own De- 

—::. i gs 

AND it appeareth in the Regiſter, that 

a Writ of Audita Querela lieth for an In- 

fant who hath entered a Statute-Merchant 

or Statute-Staple during his Non- age; 

if he be yet within Age, ſee before— 

Nagl. . ico, And another Audita Querela appeareth in 
| the Regiſter for the Feoffee of Parcel of 

the Lands, which belonged to the Re- 


cognizor againſt the Recognizee; _ 
— * 
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Parcels of the Lands of the Recogni- 


20r. a 
Ir a Man do arredied and impriſoned 


upon a Statute-Merchant, and afterwards 


the Recognizee doth releaſe unto the 
Recognizor, or he pay the Debt, and hath 


Acquittance, or pay Parcel, and hath a 
Releaſe for the Reſidue ; then they may 
come into the Chancery at a certain Day, 


and there pay the Money, Cc. if he 
cannot diſcharge himſelf by Acquittance 
or Releaſe; and thereupon he ſhall have 
a Writ unto the Sheriff where he is in 
Ward, rehearfing how he hath found 
Securities in the Chancery, commanding 


him to deliver him, if he keeps him in 


Priſon, for that Cauſe, and for no other 


Cauſe, and upon that he may have an 


alias and pluries, and Attachment againſt 
the Sheriff, if he will not deliver him, 


Sc. for the Releaſe is a ſufficient Ground 


for the Court to ſet him at Liberty upon 
Security given. 

But if a Man be arreſted, and i impri- 
ſoned upon a Statute-Staple, and he hath 
Acquittance or Releaſe to diſcharge him- 


ſelf, then, if he will ſue Audita Querela, 
or 4 factas, to avoid the Execution of 


that Statute, he ought to give Sure- 


ty, as well to the Party as to the King, 


in 
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that the Recognizee hath purchaſed other ©. El. 756. 


140 The Law of Executions, 
in the Chancery, ſeverally in a certain 
Sum, Sc. to ſue with Effect, and to ren - 
der his Body, or pay the Money, Ge. 
otherwiſe he ſhall not be delivered out of 
Priſon; and the ſame is by Force of the 
Statute 11 H. 6. Cap. 10. 


bro. Abr. Tit. No Audita Querela lies againſt the 


4 0. f Tin. King; but if the King releaſes between the 
Audita Querele, Day in Niſi prius, and the Day in Bank, 
5 it diſcharges the very Debt, becauſe the 
King's Relcaſe being of Record, is of 
as high a Nature as the Judgment. 
Bur if there be a Fine in that Judg- 
ment, tho' it releaſes the Debt, it doth not 
releaſe the Fine, becauſe the Fine is ſub- 
ſequent to the Releaſe, and therefore not 
comprehended in the Releaſe precedent 
to it, and the Party to whom ſuch Debt 
is releaſed, may at any Time come into 
Court in proper Perſon, and plead ſuch 
Releaſe both in Diſcharge of the Debt, 
and of the Execution, becauſe the King 
1s always in Court, ready to hear the Com- 
plaints of his Subjects, without any for- 
mal Proceſs; but he cannot plead fuch 
Diſcharge by his Attorney, becauſe the 
Warrant of Attorney ceaſes after the 
Judgment, 3 
. A MA muſt have a Deed of Releaſe 
Audita Querela upon, becauſe nothing will 
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The Law of Executions. 
eſtop the Party from taking out Execu- 
tion; but the Deed, for a verbal Contract, 
creates no Eſtoppel ; for if this were con- 


ſtrued to create an Eſtoppel to. the Execu- 
tion, 'twould have this Danger, that it 


would draw all Executions into Queſtion Co. Irc. 218, 


after Judgment pronounced, and ſo no 
body by the Judgment come to the Ef- 


fect of his Suit; but if after Judgment 
the Money is paid, and Execution iſſues, 


the Party has only an Action on the Caſe 


to recover Damage ; ſo, if there were 
Articles of Covenant, that the Plaintiff 


ſhould diſcharge his Judgment, this would 
not be a ſufficient Foundation to diſcharge 
an Execution after iflued, becauſe the 
Execution is not releaſed ; but the Party 


has taken another Method by Covenant, 
that he ſhall releaſe it, and ſets up his 


Reſt in the Damages he is to obtain for 


the Breach of ſuch Covenant. 

Hur if on a Statute, the Cognizee ſues. 
Execution, and the Conuſor pays the 

Money, as he may, becauſe the Lands 

and Goods are to be delivered to the Plain- 

tiff, and therefore he may pay the Money 

in purſuance of the Execution to the Plain- 


tiff himſelf, as well as to the Sheriff, and 
therefore ſuch Payment is in purſuance 


of the Execution; and by conſequence, 
if the Cognizee takes a ſecond Execution, 


the 
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142 The Law of Executions. 


.f. z the Conuſor may have an Audita Querela 


| (quere) without Releaſe, becauſe the Mo- 

ney was paid in 3 of the firſt 
Execution. 

Tux Judgment for the Plaintiff in this 

Writ is, that the, Defendant ſhall be barr'd 

of all Execution, and where an Elegit, of 

We me a Fieri facias has been taken out, the 

135. Conta. Plaintiff ſhall be reſtored, but no Damages 

47 F. 3.1. Fiz: ByT where the Writ of Audita Que- 

udita ; iis 2. 

13. 7. rela is in Nature of a Deceit, as where 
an Attorney appears that has no Autho- 
rity; where a Mayor certifies a Statute 
that has no Authority; or that having 
Authority returns a Statute, where the 
Conuſor was either damaged or in Dureſs, 
or Feme covert, and there the Judgment 

- 1s, that ſuch Judgment or Recognizance 
ſhall be annulled, where the Judgment is 
for the Defendant, it is * quod eat fre 
die; and where the firſt Execution is ſu- 
per ſeded ,theJudgmentis + quod habeat Ex- 
ecutionem Fudicii prædicti, becauſe, when 
the firſt Execution is ſuperſeded, they 
muſt adjudge him a new Execution; but 
if it be on Goods and Lands, it is only 

quod eat inde fine die, becauſe the old 


ation continues. 
| SER. 


. be go without Day. + That he have Ext · 
tion of the aforeſaid Judgment. | | | 
I That he /ball ee hence without Day. 


4. 


laving 
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CERTIORARI. 


A CERTIORARI is a Writ by which all 


Records are removeable from an inferior 
to a ſuperior Court, or the Tenor of a Re- 
cord of a ſuperior or inferior Court, is re- 
movedintothe Courtof Chancery ; and here 


we muſt note, that the King's Courts be- 
ing ſuperior to all others, they are to keep 


them in their proper Bounds, and there- 
fore, in any Caſe, they can write to the in- 
ferior Courts to certiſy their Records, to ſee 


| Whether in ſuch Records they keep them- 


ſelves within their proper Bounds or not ; 
and on ſuch Certiarari, the inferior Court 
muſt cer/zfy the Record itſelf, that the 


Court above may ſee whether in ſuch 
itſelf 'Y 


Record, the inferior doth keep 
within its proper Bounds ; but where the 


ſuperior Court doth not ſend for the Re- 
cord of the inferior Court, to ſee whether 


they keep within their Limits, but only 


* Nul tiel Record, to know whether there 


be ſuch a Record or not; there is this 


Diſtinction, that where the ſuperior Court 


can't proceed. on ſuch Record, there it is 
ſufficient to ſatisfy that Purpoſe; and if 


on an Information of Recuſancy, the 


Defendant pleads an Indictment before a 
Seſſions of Peace and Conviction, and 


| the 
® No ſuch Record, 


* 
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the Plaintiff pleads “ Nultiel Record, it 
is ſufficient to certify the Tenor of the 

Record, becauſe the only Reaſon of 
ſending for the Record, is ta ſee whe- 

ther there be ſuch Record or not, and 
not to proceed thereon ; but where the 

Selk. x44,  King's-Bench ſends for the Records of 
any inferior Juriſdiction, to ſee if they 

are kept within their Bounds, there, if 

that Court can proceed on ſuch Record, 

. they muſt certiſy the Proceedings as they 
ſtand below, and the Certiorari ſtops 

them from proceeding any further; but 
Ser. Caf. 250. if the Certiorari is delivered after the Jury 
10%/ꝗ˙uVte are charged with the Evidences, the in- 
ferior Court muſt proceed to take the 
Verdict and certify, becauſe the Jury are 
- ſworn + ad inquirendum Veritatem, and 
the Intent of the Certiorari was not to 

ſtop ſuch Trial, 
WHEN the Record comes up into the 
 King's-Bench by Certiorari, they ſhall go 
46. on there, as they did in the inferior Court 
below; but in civil Caſes, they ſhall go 
on de Novo; but if they can't go on there, 
the Court will grant a Procedendo before 
ſuch Record filed; but after filing, no 
Procedendo is granted, becauſe they never 
part with a Record; but ſome have ſaid, 
that the Court will grant a ha 
the 


* No ſuch Record. + To enquire the T ruth, 
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the ſame Term though it were filed, be- 
cauſe the Filing the ſame Term was ir- 
regular, if the inferior Juriſdiction. had 
proceeded well, and there had been a 
Reaſon for their further Proceeding ; but 
where the inferior Juriſdiction had its 
full Effect, there they may file it imme- 
diately ; in Chancery they only certify the 
Tenor of the Record, for the Chancery 


| ſends for the Record not to bound their 


Juriſdiction, but to _ ſend. it to other 
Courts by Mittimus, and therefore on 


Nul tiel Record pleaded to a Record of a 
ſuperior Court, there is no way to have 


it but by Certiorari and Mittimus from 
the Chancery ; for one ſuperior Court is 
not bounded by the other, and therefore 
will not ſend the Records on the Certio- 
rari for any other Court but the Chan- 


cery, which commands the Tenor of 


them, but not the Record itſelf, and the 


Certifying ſuch Tenor, does not hinder 
the Court where they are, from proceed- 
ing on them; and this Contrivance was 
to communicate the Record from one 


Court to another, without the actual re- 


moving the Records themſelves. 
In Writs of Error, the Record itſelf is 
ſent, and then the Kings Bench cannot 
ſend a Certiorari to know whether there 
Was an Original, or Warrant of Attorney 
to 


37 H.6. 16. 
F. New. N. B. 
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to give them Authority to hold ſuch Plea; 


Original, Sc. is ſent, and not the Origi- 


The Law of Executions. 


and on this Certiorari, the Tenor of the 


_ | 
IT ſeems, that anciently, the Juſtices 
in Eyre, and Judges of Aſize, as alſo of 
the K:ing's-Bench, and Common Pleas, ſent r 
their Records into the Receipt of the Ex- 
cheguer, where was the Repoſitory of the U 
Records of the whole Kingdom, and this! 
was, that the Exchequer might iſſue out 0 
Proceſs for the Fines and Amerciaments; b 
but after the 9 H. 4. it was found more R 
convenient, that every Court ſhould have v 
the keeping its own Records, for then in 
the Buſineſs of the King's Court had in 
multiplied ſo much, that there could not - 
be one common Repoſitory of all the R 
Records; and then all the Courts only ar, 
make Extracts of the Fines, and Amer- th 
ciaments that were in the Records; and di 
this was purſuant to the Method of Inter- 
courſe between the Chancery and Excbe- 
quer; before, the Offices under which qu: 


the King was intitled, were under the 
great Seal, and this was out of the Court * 
of Chancery, and Extracts of theſe were 
ſent into the Exchequer ; ſo when the other 
Courts ceaſed to make the Exchequer the 
common Repoſitory for the Records, 25 
they ſeemed to do about g H. 4. when they 
were ſettled in their proper — 
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The Law of Executions, 


ea tangentibus, nobis ſub ſigillo tuo diſincte 


& aperte mittas et hoc breve; ita, &c. ubi- 


cunque, &c. ut inſpectis recordo & proceſſu 


præœ&dictis, ulterius inde ſieri faciamus quod 


de jure & ſecundum legem & conſuetudinem 


regni noſtri Angliæ fuerit faciendum, T. &c. 


Of the Record 
and Proceſs of an 
Inquiſition of 
Reiſe fit te be 


ient to the King, 1 


Tux King to the Sheriff of Lincoln, 


© Greeting. Inaſmuch as we are defi- 
© rous for ſome certain Cauſes, to be cer- 


* tain Inquiſition made before you and 
the Keepers of the Pleas of our Crown, 
in your County at B. by our Writ, of 
* a certain Rediſſeiſin of J. made by A. 
© as is ſaid, of one Meſſuage with the Ap- 
* purtenances in N. We command you 
that if Judgment be given therein, that 
* you then ſend us the Record and Proceſs 
* aforeſaid, with every Thing concerning 
© them, and this Writ diſtinctly and 
* openly under your Seal; ſo that, &. 
© wherever, &c. that having inſpected 
© the Record and Proceſs aforeſaid, we 
© may cauſe further to be done therein, 
as ought of Right, and according to the 


Law and Cuſtom of our Kingdom of 


England to be done, Witneſs, &c. 


Wund the Tenor of the Record i 
ſufficient, and when the Record itſelf b 
to be removed; if one brings Debt upon 

6 ; 


tified of the Record and Proceſs of a cer- 


„ K Ws „ as 


— 
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a Recovery in an inferior Court, as in 


2 that of Pipoꝛuders, there the Party need 
of not have the Record itſelf, but the Tenor 
oceſſu of the Record; ſo if one brings Debt in 
quod Common Bench, upon Damage recovered 
nem in K. B. or in the Court of Norwich; 
. but if * Nul tiel Record be pleaded there, 
f it ſufficeth if the Tenor of the Record be 
ucoln, removed into Chancery by Certiorari, and 
deſi- from thence tranſmitted hither by Mitti- 
> Cer- mus, 7 H. 6. 19. See 19 H. 6. 79. 80. 
2 cer- accordingly Dyer 187; for when the 
and Action is grounded on a Record, if it be 
own, not denied, you have no occafion to prove 
it, of it, and if it be denied by * Nul tiel Record, 
y A. it is ſufficient to ous it by Certiorari 
Ap- & Mittimus, Þ ſub Pede Sigilli. 
| you SECONDLY, where one is to ſue Exe- 
| that cution of a Record in another Court, as 
rocels if one be to ſue Execution in the Common 
rning Bench, upon a Recovery in Ancient De- 
and meſne, or before the Juſtices of Aſixe, or 
e. of Oyer and Terminer; there the Record 
ected itſelf ought to be removed into Chancery 
, we by Certiorari, and the Record with the 
rein, Certiorari tranſmitted to the Common 
o the Bench by Mittimus; ſo if an Attaint is to be 
m of | ſued upon ſuch Recovery, 34 H. 6. 251. 


No ſuch Record, 


the Reaſon is, that when Execution is 


ſued out, it muſt always come from the 
L 3 Record 


| + Under Seal, 
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ed itſelf, and therefore the Certio- 
rari in this Caſe muſt remove the Re- 
cord, and not the Tenor only, and it 
ſeems that the Certiorari may be out of 


the ſuperior Court, as from Chancery, 


but there is this „. that where 


the Action is brought in an inferior Court, 


which may be brought in a ſuperior, 
there they ſhall not by Certiorari bring 
it up in order to have it executed, be- 


cauſe the Force of the firſt Judgment 
ſhall not be extended farther than the 


Import of that Judgment when it was 
given; but where a Judgment of an in- 


ferior Court is brought up by Writ of 


Error, and Judgment is atfirmed,. there 
Execution ſhall 8 univerſal, becauſe it 
is of their own Judgment; Hutton 117. 


But where the Action could not be com- 


menced any where elſe but in the infe- 
rior Court, there they will grant Execu- 


tion univerſally, becauſe there would be 


otherwiſe a Failure of Juſtice, for Per- 


ſons would commit Diſſeiſin within ſuch 


particular Diſtricts in which only they 


muſt be impleaded ; where they had not 


ſufficient to anſwer Damages ; ; it ſeems 
there can be no Execution on the Tenor 
of a Record, becauſe the Execution muſt 
be of the Judgment itſelf, and the Judg- 


ment remains, though the Tenor be 


trans | 
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tranſmitted; but in the Caſe of H. 6. 


where the Judgment of the Common 
Pleas was tranſmitted into the Exchequer, 
there they gave Judgment in the ſame 
Court on the * Tenorem Tenoris; becauſe 
it was a Judgment out of the Record, 
— ſhould have been in the C. B. but 
this will not warrant the. iſſuing Execu- 
tion out of a Tenor, where the Record 
is remaining in another Court; but 
where Execution is to be ſued in the 
Common Bench, out of a Record which 
remains in the Treaſury, as of a Fine, 


Recovery, Sc. (Note, all theſe Records 


were removed in the Receipt of the Ex- 


chequer about the 9 of H. 4. 37 H. 6. 16.) 


"82 


17 H. 6, 17. 28. 
2 — E. 3» 7. 9. J 
Dy. 217. 


but there they ſhall not ſend the Record 


itſelf from the Chamberlains, and Trea- 
ſuerer, but the Mittimus ſhall be of the 
Tenor of the Record only; ſee the Cauſe 
39 H. 6. 4. by Priſot; becauſe a Record 
of the Court of Common Pleas, upon which 
no other Court could award Execution; 


but where the Tenor of a Record is certi- 
fed into Chancery, as on a Partition between 


Parceners, Recognizance, &c. tranſmitted 
by Mittimus, executed in the Common 
Bench, the Court will not grant Execu- 
tion on ſuch Tenor, becauſe then the 


Execution might be double, Dyer. 136. 
and if the Tenor of the Record be in 
. Chancery, 


L 4 


* Tenor of the Tenor. 
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Chancery, before Certiorari filed there, 


they will not ſend the Certiorari to the ; 


Receipt, nor ſend the ſame Tenor which 


is there filed, but * Tenorem Tenoris, and 
it ſeems that this is ſufficient 17 H. 6. 17. 


28. 24 Ed. 3. 79. no Execution out of 
the Tenor of the Record, Dyer. 217. no 
Scire facias upon the Tranſcript of a Re- 
cord ſent out of Chancery into the Common 


Bench, Dyer. 228. 5 H. 7.25. where the 


Record is pleaded in the ſame Court, it 
ought not to be entered (if + Nul tiel Re. 


cord be pleaded) ꝓ quod habeat hic Recor- 


dum ſub ſus Pericuds, but in ſuch Form, 


Et quia Juſticiarii hic adviſari volunt ſu- 


per inſpectionem vel examinationem Re- 


cordi, &c. Dies datus eſt partibus ; ſee 
note 31 H. 6. 51. 39 H. 6. 3. 32 Ed. z. 
gquare Impedit. where + Nul rel Nauen Is 


pleaded, ſee 7 H. 6. zo. 


NMote, the Court of Common Bench can- 
not direct a Certiorari to the Judges 


of Ajjize, nor to the Chamberlain 9d: 


Scaccario, but they ought to ſue the Cer- 
tiorari out of the Chancery, and thence 
ſend the Record into the Common Bench 


by Mittimus, but the Common Bench may 


direct a Certiorari to the Juſtices of Peace; 
K. B. 


 * Terr of the Tenor. + Ne fuch Record. 

+ That he have lere the Record at his Peril. 

| And becauſe the Fuſtices here are deſirous of confidering 
aon Inſpection, or Examination of the Record, &c. Dey 15 
given to the Parties. 


& Of the Exchequer, 


. ſcrirg 
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K. B. cannot ſend a Certiorari upon Sug- 


geſtion, where nothing is before them, 
but the Chancery may 41 Af. 22. 
WHERE the Courts are of equal Juriſ- 
dition, they cannot write to each other 
to certify their Records; and note anci- 
ently, that no other Court, but the Chan- 
cery granted any Certiorari on a Suggeſ- 


tion, where there was nothing before 


them; but now ſince the ſuperior Courts 
are to keep the inferior within Bounds, 


they grant a Certiorari, though there be 


nothing before them, and one may re- 
move a poſt Diſleiſin, Sc. by Certiorari, 
and if a Man be admitted in a Rediſſeiſin, 
or poſt Diſſeiſin, and hath no Lands with- 
in the County to put in Execution, he 


may remove the Record by a Certiorari 


into the King's-Bench, and there have 
Execution, and he may remove a Reco- 


very in an A//ize of novel Diſſeiſin into 
the King's-Bench by a Certiorari in like 


manner, but the Writ of Certiorari ſaith, 


* 5 Judicium inde redditum fit, tunc Re- 


cord, Proceſſ. Ec. as above, by which it 


appeareth, that it ought to appear that the 


Judgment be given in the Afize, &c. 
otherwiſe it ſeemeth he ſhall not have the 
Writ; for the Certiorari is ſaid to remove 


the Record, to the Intent he ſue forth the 


Exe - 


3 If Judgment be there given, then the Record, Proceſs, 
6. 
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Execution upon the ſame when it is re. 
moved into the King's-Bench, for there 
they may award Execution into every 


County to execute the ſame, 


Tre Aſſiae cannot be commenced in 


the K7ng's-Bench, or Common Pleas unleſs 


it be of Land in the fame County where 
they ſit, and therefore this Action being 


to be commenced in the Court below, 


and not in the King's Courts above, it 


may be removed in order to extend the 


Execution, and for the ſame Reaſon may 
remove a Rediſſeiſen, or po Diſſeiſin 
after Judgment, becauſe he is obliged to 


bring it before the Sheriff according to 


the Statute. | 
SEE a Recovery in Ancient Demeſne 


39 H. 6. 3. & 4. but ſee 44 E. 3. 28. 


36 H. 8. Bro. Certiorari 20. There is 


no Writ of Certiorari to remove the Re- 
cord in the Common Bench immediately, 


but firſt in the Chancery, yet 43 Af. 20. 
the Contrary is admitted. Note, the Di- 
ſtinction is ſettled, that any of the King's 


Courts may remove a Record from an 
inferior Court by Certiorari into their 
own Court immediately. 


Ir a Man do recover Lands by Aſſize 
of Novel Diſſeifin, and the Defendant will 
ſue a Certificate before other Juſtices, 
there he ought to ſue forth a Certiorar. 
to the Juſtices of A/ize, to certify the 

ö 1 SY Record 


g to 


meſne 
. 28, 
ere 1s 


e Re- 


ately, 


e Di- 
Ling's 
m an 

their 


Aſſize 
1t will 
ſtices, 
iorari 
fy the 
\ecord 


in their Cuſtody, 
and this ih order that the Party may have 
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Record unto the new Juſtices, who hold 
Plea upon the Certificate, for the Com- 


miſſion of the firſt Aſſizes being deter- 


mined, the ſecond Aſſizes have not Power 
to proceed on the Record till it is ſent 
before them by Certiorari, and the 


Words of * — Dilatione ſhall not be 


put in any Writ which hath a certain 


Day of Return; and if a Man recover 
| fer Aſixe de novel Diiſſeiſin, and the De- 


fendant will ſue an Attaint before other 
Juſtices, then he ought to have a 
Certiorari to the Juſtices of Aſiae to. 


certify the Record + ft Judicium reddi- 
tum fit cauſa qua ſupra. 


AnD if a Man recover before Juſtices 
in Eyre in an Affize of novel Diſſe: in, the 
other Party may ſue forth an Attaint be- 


fore other Juſtices, and have a Certiorari 


to the Juſtices in Eyre, to ſend the other 
Record before the other Juſtices. 
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AnD the King may fend his Writ of 37H. 6. 16. 


Certiorari to the Barons, Treaſurer, and 


Chamberlains of the Exchequer, to cer- 


ify the Record of Aſise in the Treaſury 
into the K7ng's-Bench, 


Execution thereon. 


TreRE is another Writ of Certiorari 9 E. 4. 50: 


4 E. 
to the T reaſurer, and Chamberlains of 15 k. 
| : the 8 E. 4. 92 26. 


* Without Delay. 
TE Tudgment be given fie the Reaſon above. 


324. 
Zo Zo 
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the 8 to certify the Record of 


the Afi Ze taken, but the Judgment was 


not given, becauſe the Defendant died; 


but the Writ is of little Effect, for that by 


the Death of the Defendant before Judg- 


ment, the Writ is abated. 


AND if a Man will ſue an Attaint upon | 
a Recovery in an Afize, which Record 
of Aſſize is in the Treaſury, then he who 


bringeth the Attaint ought to ſue a Cer- 


' Horari to the Treaſurer, and Chamber- 


lains of the Exchequer, to certify the Re- 
cord of Afize before the Juſtices, before 


the Attaint be ſued forth; for it is neceſ- 


fary to have the Record before them on 
which the Attaint 1s grounded. 
Note, here there ou ght to be the Record 


| Itſelf, and not the Tenor only, 39 H. 6. 4. 
for the Record muſt be anulled if the 


Fury be attainted. 
Ir a Man do recover Damages in an 


Aſire of novel Diſſeiſin, and before he 


hath Execution of the Damages, the 


Record is ſent into the Treaſury ; then 
he may ſue a Certiorari to the Treaſurer, 


and Chamberlains, to certify the Record 
of Recovery in the Aſiae before the 


King, that Execution may be awarded 


for the Damages; by this it appears, that 
the Juſtices of Aſize not being ſtanding 
Commiſſioners, were won't to ſend the 
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Aſixes into the Exchequer, long after the 


others ceaſed to ſend theirs, and if the 


Aſiges were ſent into the Treaſury before 
Execution, there was a Method to get 


Execution by Certiorari and Mittimus. 


AnD if a Man recover Lands, and Da- 
mages in an Aſize of freſh Force, and 
the Defendant hath not any Thing with- 


in the City or Borough, to ſatisfy the Da- 
mages; then the Party may ſue a Certio- 


rari to the Mayor or Bailiffs to certify 
the Record into the King's-Bencbh, that 
he may have Execution of the Damages 


recovered. If the King maketh certain 


Perſons Juſtices of Afize, &c. in one 


County, and afterwards at another Aſixe, 


he maketh other Juſtices of the ſame 


County, a general Certiorari ſhall be 


ſued to the firſt Juſtices to certify the 
Records of Afize, and Juries which were 


taken in that County before the new 
Juſtices; by this Certiorari they have all 


the Records before them, but they have 


not Authority to proceed upon them. 


Wren an Aſſize is removed into the 


King's-Berich by Certiorari they have an 


Authority to proceed on it immediately, 


becauſe there would be a Failure of Juſtice 
if they ſhould not proceed upon it; but 


where Juſtices of A/ize were appointed, 


and they take A/izes, and then a new 
Com- 
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The Law of Executions: 
Commiſſion paſſes, the new Juſtices cat. 


not proceed on that Aſixe, for their Com- 
miſſions cannot extend thereto, unleſs 


they have a Writ to that Purpoſe; but 


on this Writ, though there be an Alias, 


and Pluries, with a * vel Cauſam nobis 


fignifices ; yet if they will not do any 
thing, it is doubted whether he ſhall have 
an Attachment; for the Judge is not 
puniſhable unleſs the Delay proceedeth 
from Corruption. 3 
Ap therefore in Aſize of novel Diſ 
fei/in, if the Verdict pals for the Plaintiff, 


and before Judgment is given a new 


Commiſſion is to other * of the 

ſame County, the Party for whom the 
Verdict paſſed, may ſue forth a Certiorari 
to the firſt Juſtices to remove the Record 
into the King - Bencb, to have 3 
given upon that Afize, and Verdict 
paſſed ; or may ſue a Certiorari to the 
firſt Juſtices, to ſend the Record before 
the new Jjuſtices; that they may give 


Judgment thereupon; and it behoveth to 


have another Writ unte the new Juſtices 
to receive the Record, and that they pro- 


ceed to Judgment, and when the Record 


is removed after Verdict given before 
other Juſtices; and they delay to proceed 
to Judgment upon the Verdict, the ** 
| | * 


* Or fignify the Cauſe to us. 
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The Law of Executions. - 
for whom the Judgment ſhould be given, 
may ſue forth a Writ directed to them, 


ceſſ. pred. they proceed to judge, &c. 
and thereupon the Party may have an 
Alias, and a Pluries, Þ vel Cauſam nobis 
fignifices; and if they will do any thing, 


whether he ſhall have an Attachment is 
2 Queſtion; for there is a Statute made 


34 Ed. 3. cap. 1. which willeth that 


Commiſhoners, in ſpecial Caſes limited 
by the Statute, ſhall be puniſhed for their 


Miſ-doings, viz. for taking Bail where 


they ſhould not, but it ſeemeth they ſhall 


not be puniſhed but for ſuch Cauſe as is 
mentioned in the Statute; and Ann. 27 E. 3. 
in Afize a Juſtice was indicted, for that 
he cauſed an Indictment which was found 


to be but Treſpaſs, to be entered on Re- 


cord as Felony, Sc. and the ſame was 
adjudged a void Indictment; becauſe it 


> was to make void a Record; but yet it 


ſeemeth he might be indicted for taking 
of Money, or for other Falſity which doth 
_ deſtroy and defeat the Record. Quere. 


AND a Man may have a Writ to the 


fame Juſtices before whom the Verdict 
paſſed, &c. to proceed to Judgment, as 
well as he ſhall have a Writ to other 
5 Juſtices, 

® That the Record and Proceſs being received and ſeen by us, 
7 Or /ignify to us the Cauſe. ; 


\ 


* quod receptis & wifis Record. & Pro- 
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Juſtices before whom the Record is re. 
moved. Note, if the Juſtices of Nif 3 prius 
die before the Day in Bank, after the 
Verdict taken, the Court may receive the 
| Records by the Hands of the Clerk of 
Aﬀſze, without any Certiorari to the 
Executors of the Jullzors, and the Entry 
| ſhall be general; Ks quem Diem hic ve- 
nerunt Partes, & Fuſtic. ad Aſivas 
coram quibus, &c. miſerunt hic Recordum 
ſeriptum in hec Verba, &c. and admitting 
that it ſhould be Error, yet he ſhall not 
be received to aſſign it for Error; for it 
is contrary to what the Court did as 
Judge; and though in ſome Caſes the 
Court ſhall give Faith to an Act done by 
a dead judge, as the 2 H. 7. a Warrant 
of Attorney received by a judge in Pais 
who is dead, Dy. 163. But Note, if a 
Juſtice of Ni, prius be removed, the 
Certiorari ſhall iſſue to him, and J he 
die, and the Executors have the Record, 
a Certiorari ſhall go to them. 1 4 H. 7. 
21 Dyer 439. 
Ir a Man in an Aſixe of novel Deſpif 2 
or other Action real, before Juſtices in 
Eyre, vouch one to Warranty, who pre- 


ſently enters into Warranty, and after- | 
wards 
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The Law of Executions. 
wards loſeth; the Plaintiff ſhall recover, 
and the Tenant ſhall have Judgment to 
recover in Value againſt the Voucher; 
now, if he who recovered in Value, will 
have Execution, he ought to ſue a Certio- 


rari to the Treaſurer and Chamberlains of 


the Exchequer, to certify the Record in 
Aſſize into the Chancery; and when it is 
there certified, the King ſhall ſend the 
Record by Mittimus into the Common 
Pleas, and thereupon the Juſtices ſhall 
award a Scire facias againſt the Party, 
againſt whom the Recovery was, to come 
and ſhew Cauſe why Execution ſhould 
not be done of the Lands in Value. 
Note, A Scire facias lies upon the Te- 
nor, before any Entry of it upon the 
Roll: And if the Tranſcript of a Fine 
comes in by Mittimus, at the Suit of one, 
and another hath Cauſe of Execution 
upon the ſame Fine, he ought to purſue 
the Mittimus to have Execution, other- 


wiſe he ſhall not have it, tho' the Tran- 


ſcript be entered upon the Roll before; 11 
H. 6. 44. The Reaſon is, that when the 
Records were anciently removed into the 
Treaſury, and the Court of Chancery ſent 
them their own Records, they were 
obliged to execute that which was their 
own Judgment, or final Award, other- 
wiſe they did not obey the King's Writ, 
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that Court to be executed; and if the 
cute the Judgment more extenſively, they 


Execution ſhould iſſue; for the Judg- 
ment of their own Court they are obliged 


till they have it before them; but when 


they execute it no farther than the Writ 


cery, and alſo a Deed which is before 
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which was a Mittimus for that Purpoſe; 
but they were not obliged on ſuch Mitti. 5 


mus to execute the Judgment of an infe- 
rior Court, becauſe the Judgment lay in 


Chancery had a mind they ſhould exe. 
ſhould ſend them the Records on which 


to execute by Law, but the Judgment of 
another, they are not obliged to execute 


the Chancery only ſends them che Tenor, 


commands them, and therefore a Stran- 
ger can't have Execution in ſuch Caſe, 
becauſe it is but the Tenor of a Record, 
and on ſuch Tenor they can't iſſue Exe- 
cution, but by the ſpectal Command of 
the King. 

AND a Man may ſue a Certiorari di- 
rected to the Juſtices of A/ize, to re- 
move the Records of Aſixe into the Chan- 


them, and afterwards he may ſue for the 
Writ of Mittimus unto the new Juſtices 
of Aſfize of thoſe Records, and of the 
Deed which remained before the other 
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De Law of Exatutions. + 
 Anv if the Huſband and Wife ſue a 


nied, for that it remains in the keeping 
of the Cu/tos Brevium, and the Huſband 
dieth ; the Wife may have a Writ out of 
the Chancery, directed to the Cuſtos Bre- 
duium in the Common Pleas, that he deli- 


Huſband; and it appears, ſhe is intitled 
to ſuch Deed. 8 „ 

And when Juſtices in Eyre come, and 
ſhall be in any County by the King's 
Commiſſion, then a Writ ſhall be ſent to 


journ all the Pleas of that County, which 
are in the Common Pleas, before the Juſ- 
tice in Eyre, to be determined before 


determine the Pleas before they depart 
out of the County, then a Writ ſhall be 
ſent to the Juſtices in Eyre, to ſend thoſe 
Records and Pleas which are not deter- 
mined nor adjudged, into the Common 
Pleas again, and the Writ ſhall be ſych : 


Bond (which is made to the Wife) in the 
Common Pleas, and the Deed is there de- 


ver the Deed to the Wife, becauſe the 
Plea is determined by the Death of the 


the Juſtices of the Common Pleas, to ad- 


them; and if the Juſtices in Eyre can't 


Quod Be res 
1 . = | & proceſſus per 
Rex dilecto & fideli ſus G. ſalutem cum juticiarios de 
h ] 4 | 3 2 Banco miſſa juſ- 
quela quæ fuit coram juſticiaris noſtris de deiariis itineran- 
banco, per breve noſtrum inter 8. petentem tur jadiclaii dj ĩ 


0 | ' . 
GJ. tenentem, de uno meſſuagio cum per- Banco, es quod 


placitum reman- 


un. in T. in com. N. una cum brevt præ- ferit non termi- 
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difto coram _ & ſocits veſtris nuper : 
juſticiarits noſtris itinerantibus in com, 1 
pradiffo ma a fuiſſe et Placitanda, ac pla- {3 
citum illud quibuſdam certis de caufs WM . 0 
in itinere prædidto remanſerit indiſcuſ⸗ ie 
ſum, abſque hoc quod idem placitum alicubi Pp 
adjornatum fuiſſet placitandum, per qud Wl , h 
ex parte ipſius 8. nobis eft Ane, ut * 
Abi premfis Juſtitiam facere velinus: . in 
Nos ed de causa attendentes, expediens for: « 
quod juſticiarii noftri de banco ſuper re- «fo 
cordo & proceſſu loquelz prædictæ coran «6 
vobis & prefatis ſocits veſtris in itinen f 
præœdicto habitis certiorentur, vobis man- « CG 
damus quod recordum & proceſſum pre- =? 
dicta una cum brevi prædicto una cun ſor 
brevi prœædicta & omnibus aliis ea tanger- . 4 90 
.tibus, prefatis juſticiariis noſtris de ban Ml . W 
fub figillo veffro diſtincte & aperte fine di. Wl 
latione mittatis & hoc breve, ut his in- « of 
ſpefiis ulterius procedere valeant in loqueli Wil « hs 
n feeundum legem, T. Sc. us: 

1 : Galt 
That the Record © The King, To his beloved and faith- e Ke 

9 ful G. Greeting. Whereas the Plant 
the Bexch to whe © which was before our Juſtices of the Ty 
bot ule. © Bench dy our Writ, between S. Deman- WI © 
_ — © dant, and J. . of one Meſſuage whs 
rhe les bad re- with the Appurtenances in J. in the Juris 
mud in Eyre. © County of N. together with the Writ 1 
- © aforeſaid, before you and your Comp# rant 


. * NioNs, 


Zh Low of ee, 


* nions, late our Juſtices in Eyre, in the 


com, © and that Plea, for ſome certain Cauſes, 
Pla- © remained undetermined in the aforeſaid 
af Circuit, without that, that the ſame Plea 
10 vas adjourned to be tried at ſome other 


place, wherefore, on behalf of S. we 
have been beſought to do him juſtice in 
© the Premiſſes: We therefore taking it 


"=" Wl * into conſideration, think it expedient, 
for « that our Juſtices of the Bench do certi- 


© fy the Record and Proceſs of the afore- 
„ ſaid Plaint, had before you and your 
* aforeſaid Companions. in the aforeſaid 
Circuit. We command you, that you 
diſtinctly and openly without delay 
* ſend the Record and Proceſs of the 
© aforeſaid Plaint, with the aforeſaid 
* Writ, and all others concerning them 
and this Writ, to our aforeſaid Juſtices 


oran 
iner 
man- 
pra- 
7 CUM 
ngen- 
bans 
ne di- 
15 in. 
oquel i * having inſpected them, they may be 
enabled to proceed further in the Plaint 
= * aforeſaid, according to Law. Wit- 
faith- "= 0. „ . 
Plaint WW 9 8 
of the 
eman- 
ſſuage 
n the 
Writ 
ompa- 
nions, 


Tux Juſtices Itinerant have a ſuperior 


juriſdiction for that purpoſe, and there- 
fore all Aſixes are adjourned by Certio- 
rar; before. 7 1 


County aforeſaid, was ſent to be tried; 


* of the Bench, under your Seal, that 


Commiſſion for the Afizes in the County 
where they come, as being the ſovereign 


M z : Ap 
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AnD if an Aire of novel Diſeifn be 


brought in the King's-Bench, and the 


Defendant alledge and plead, that ther, 
is a Writ of an higher Nature depending 
in the Common Pleas for the ſame Land, 


between the Plaintiff and Defendant; 


then if they be at iſſue, whether ther 
be ſach a Writ depending or not; the 
Defendant ought to ſue a Certiorari out 
of the Chancery to the Juſtices of the 
Common Pleas, to remove and certify the 
Record into the Chancery; and upon the 
ſame certified, he ſhall have a Writ of 
Mittimus out of the Chancery, to the 
Juſtices of the King's Bench; with which 
Writ, the King ſhall ſend the Tenor of 
the Record which is there, into the 


King's- Bench, and the 02 of Mzttimus 


ſhall be ſuch. 


* 3 « Rex dileckis & fidelibus, &c. W. de H. 


Proceſſu mitten- 
dis in Cancll- ſalutem. Cum R. de P. & P. uxor efus 


riam, eo quod nuer arrainaverint quandam afſiſam nie 
allegatus placi- | 
eando in Afffz, diſſeiſinæ coram vobis apud W. per bret 


ae Natur ndſtrum verſus A de B. & Johannam u- 


altiori Natura 


pendet inter Par- rem eus de tenementis in A. et duo meſſut 

dss. Reg. 215 

| gia, & tres carucatas terre, viginti acru 
prati, & quinque marcatas reditus cin 
pertinentits in eddem villd in viſu pojuſr 
ſent, iidemque A. & J. placitando in af 


allegaſſent, quod breve de altiori natura 1 
liy 


/rit of 
0 the 
which 
10r of 
o the 


Hi mus 


de HH, 


7 ejus 
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diu ante pendebat inter partes prædictas, 


coram vobis, & ſociis veſtris juſtitiariis 


noris de banco, de meſſuagits, terrd, 


prato, & reditu prædictis, & recordum & 


proceſſum inde coram vobis & ſociis veſtris 


habita vocaſſent ad warrantum, ſicut ex 
parte ipſorum A. & J. nobis intelligi da- 
tur : nos igitur attendentes expediens eſſẽ 
neceſſe, quod dilecti, &c. ad placita 


coram nobis tenenda affignatis, ſuper tenore 


recordi & proceſſus prædictorum coram vo- 
his ut pradiflum eft habitorum certionen- 


tur, vobis mandamus quod tenorem recordi 
& proceſſus prædictorum coram vobis ut 
prædictum eſt habitorum cum omnibus teno- 
rem illum tangentibus, nobis in cancellarid 


noſira ſub figillo veſtro diſtincte & aperte . 


fine dilatione mittatis & hoc breve, T. Sc. 


The King to his beloved and faith- of « Record and 
ful, &c. V. of H. Greeting. Whereas Po nc 


KR. of P. and P. his Wife lately brought bene .alledecd by 


Plea in Aſſize 


* a certain Aſſize of novel Diſſeiſin, be- that a Writ of 


an higher Nature 


fore you at V. by our Writ againſt A. is dependinz be- 


© of B. and Johanna his Wife, of Tene- g the Fare 


ties. 


ments in A. and two Meſſuages and 


* three Carves of Land, twenty Acres f 
Meadow, and five Marks of Rent, 
* with the Appurtenances in the ſame 
* City, had put in View, and the ſame 
A. and I. had alledged by pleading an 

. 5 M4 Aſſize, 
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. Aſſize, that a Writ of an higher Na- 


* ture, then long before, was depending 
© between the Parties aforeſaid, before 


you and your Companions, our Juſtices 


of the Bench, of the Meſſuages, Land, 
© Meadow, aa Rents aforefaid, and had 
* demanded Warranty of the Record and 
© Proceſs, before you and your Com. 
* panions thereupon taken, as on Behalf 

© of A. and J. it is given us to under- 


© ſtand; We therefore finding it expe- 


dient and neceſſary, that our beloved, 


© &c. *afligned to hold Pleas before us, 


© ſhould certify the Tenor of the Record 
© and Proceſs aforeſaid, had before you 
© as aforeſaid, command you that you 
c diſtintly, and openly, without delay, 
© ſend the Tenor of the Record and Pro- 
© ceſs aforeſaid, had before you as afore- 
* ſaid, with all that concern the Tenor, 
© and this Writ to us in our Chancery, 


under your Seal, Witneſs, Er. 


See a Certiorari out of B. R, to remove 


the Foot of the Record of a Fine levied 


in Common Pleas, and Þ non allocatur; but 


a Certiorari ought to iſſue out of Chor- 
cery for the Tenor, and it ſhall be ſent 
into K. B. by Mittimus ; for the Record 


of the Fine with the Cuſtos Breviun, 
though 


4 are of the King's Daned;- + Net allowed, 


j 


The Law of Executions. 

though it be not the laſt Record, is the 
Fine from whence the Chyrographer 
makes the Indentures; yet it is a Record 
in the Cuſtos Brevium's Office, and an 


entire Record of the Court they will not 


ſend up, but in obedience to the King's 
original Writ; for this is not like to the 
Caſe where Diminution is alledged, for 


there the Court of Common Pleas only 
certify, whether there be ſuch an Origi- 


nal between the Parties or not, and ſo of 
the Warrant of Attorney ; but the Cer- 


169 


tioruri in this Cauſe, was to ſend the 


thing itſelf, which they. never part with 


at all, nor ſo much as the Tenor of it to 


any other Court, but to the Command 


of the King in Chancery, for in their ju- 


_ dicial Capacities, one Court cannot com- 


mand another; but the Chancery was 


the Center from which the Records of | 


the ſuperior Court were to be command- 
ed from the one, to the other, by the 


original Conſtitution. 


| Hex we muſt take notice, that where 
the ſuperior Court cannot grant the ſame 
Execution, as in Judgment, there the 


Writ of Error in Chancery ſends for the 
Record itſelf; but where the ſuperior 


Court cannot give Execution, as in Fines, 


there they ſend only for the Tranſcript 
of the Record, and to ſend that: Tran- 
| _ ſcript 


3 
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ſeript into the King's Bench; and not by 
Mittimus from the Court of Chancery, 
and there the Reaſon why the Tranſcript 


is ſent is, that theſe Concords, are the 


Evidences of Mens Inheritances, which 
are therefore kept together in that Court, 
that all Perſons may ſearch for them 


there, and the Reaſon why it is ſent into 


the King's Bench immediately, and not by 


the Way of Chancery is, that the Record 


is not denied, but admitted by both Sides, 
and therefore the Tranſcript may be ſent 


in immediately, and not go round by the 


Chancery to be authenticated * /ab Ped 
BT. 188 

Ir in a ſuperior Court, they plead a 
Recovery, or declare on it in an inferior 


Court, the Superior will ſend a Certio- 
rari, on * Nul tiel Record pleaded, and 


upon it they may certify the Record itſelf; 
if under the Seal of the inferior Court they 
lead a Recovery in the inferior Court, 
on Nul tiel Record, they muſt have a 
Certiorari from the Chancery, and re- 


move it +/ſub Pede Sigilli. 


AND if a Man do recover Damages 


and Coſts, in an Afize of novel Diſſejn, 
before Juſtices of Aſixe in the County, 


and before Execution ſued of the Dama- 


ges, the Record is removed into the Chan- 


cer) 


* Ro ſuch Recurd. Under Seal. 
4 „ 
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cery by Certiorari, he who recovereth in 


the Aſfze, may ſue forth a Writ of Mi- 
timus to ſend the Record into the King 5 
Bench, commanding them to proceed and 
to award Execution. 8 CTY 


71 


Rex dilectis, G. Sc. & focns ſuis, &c. com Rege ad 


executionem fa- 


tenend” afſig 2 fal utem. Cum I. per recog ” ciendam de Dam- 


nitionem as, no. diff. quam arrainavit 


nis adjudicatis in 
Aſſi ſis. 


coram W. de O. & ſociis ſuis nuper juſti- Reg. us, b. 


ciariis domini Edwardi nuper regis An- 


gliæ avi no/tri ad afſiſas, &c. aſſignatis, 


verſus R. & alios, &c. de tenementis in T. 
recuperaſſet ſeiſinam ſuam de uno meſuagio 


cum pertinentiis in B. per conſiderationem 


curiæ prædidtæ, & damna ſua. que ad 


decem libras taxabantur, ficut per recor- 
aum & proceſſum aſſiſe prœdictæ que 
coram nobis certis de cauſis venire fecimus, 
plenius apparet, ac executio judicii quo ad 
damna recuperanda adbuc reſtat facienda, 


ficut ex parte ipſius I. nobis datur intelligi. 


Nos igitur volentes dictum judicium execu- 
tioni debitæ demandari, recordum et pro- 
ceſſum prædicta vobis mittimus ſub pede 
Agilli noſtri, mandantes quod viſis recordo 
et proceſſu predictis, ulterius quoad exe- 
cutionem judicii prædicti fieri facias quod 


de jure, &c, ut ſupra, . 


© The 
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Mittinus before © Tas King, Gc. to his beloved . 
te Kinew® r. and his Companions, aſſigned to 
9 * hold, &c. Greeting. Whereas J. by 
| © his Recognition of Aſſize of novel Di/. 

_ © ſeifin, which he brought before V. of 
0. and his Companions late Juſtices of 
© Lord Edward, late King of England, 
* our Grandfather, aſſigned the Aſſizes, 
Sc. againſt R. and others, &c. of Te- 
nements in T. had recovered his Seiſin 
of one Meſſuage with the Appurte- 
nances, in B. by Conſideration of the 
Court aforeſaid, and his Damages which 
were taxed at ten Pounds, as by the 
Record and Proceſs of the Aſſize afore- 
faid, which we have cauſed to come be- 
fore us for certain Cauſes, ' more fully 
appears; and Execution of the Judg- 
ment as to the Coſts recovered till re- 
mains to be done, as on Behalf of I. 
we are given to underſtand: We there- 
fore willing that the aforeſaid Judg- 
ment ſhould have due Execution, ſend 
you the Record and Proceſs aforeſaid, 
under our Seal, commanding you that 
having ſeen the Record and Proceſs 
aforeſaid, you cauſe further to be done 
as to the Execution of the Judgment 
aforeſaid, what of Right, Sc. as be- 


fore,” 
Note, 


A * * A - "A * 2 


G e 


i!!! i 3 Ws. 
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the Law of Executions. 
Note, the Mittimus here is“ ſub Pede 
illi, becauſe the Record itſelf is imme- 
diately certified into Chancery; for it can · 


not be immediately certified into the 


King's Bench, unleſs they were to pro- 


ceed upon it to examine Errors; for then 


the Chancery, by the Writ of Error, would 


have ſent it immediately, becauſe they 


have immediate Juriſdiction to correct the 


Errors of other Courts; but where the 


Certiorari is to have Execution, there the 
Record is immediately ſent into the Court 
of Chancery; and becauſe the Chancery 
can't iſſue Execution, not having judicial 
Power, therefore they ſend it by Mitti- 
mus * ſub Pede figilh, that there might be 
no Failure of Juſtice, in not having the 
Judgment in Afize executed through the 
whole kingdom, and the Chancellor may 
deliver it with his own Hands into the 
King's Bench, and this ſhall be tanta- 
mount to a Mittimus, 5 H. 5. 1. Bro. 
Abr. Tit. cauſe de remov. Plea, &c. 15. 
AND if a Man recover Lands by Aſiæe 
of Novel Deſſeiſin, before Juſtices of A, 
ſize, and the Defendant hath a Writ of 
Warrantia Chartæ depending in the Com- 


mon Pleas, the Party may ſue a Certio-- 
rart to remove the Record of the Axe 
into Chancery, and thereupon have a Mitti- 


| Us 
* Under Seal. | 
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- mus of the Record of Aﬀſze to the Juſti- 
ces of the Common Pleas, and i in the end 
of the Writ ſhall be ſaid, & L zzs Inſpefis 
ecurius procedere waleant i in placito Mar- 
rantiæ pred. ſecundum, Sc. legem, &c. 
By by ſuch Aſiae tranſmitted, it appears, 
: that the Plaintiff in 4/fize, who is Defen- 
dant in the Warrantia Cbartæ, has pro- 
ceeded contrary to his Warranty, 
AND in an A/ize of Novel Deſſei fin, if 
the Defendant pleads two or three Reco- 
veries in Aſize before other Juſtices, 
which Record is in the Treaſury, &c, 
Nov, if the Record be denied, for which 
ö he ſueth a Certiorari to the Treaſurer 
and Chamberlains of the Exchequer, to 
certify the Record at a certain Day into 
the Chancery; if they at the Day certify 
any Records, but do not certify that al 
are other Rolls of the ſame Juſtices re- 
maining in the Treaſury in the Tower of 
London, ſo as that they have not made a 
full Search of the Record; then the King 
ſhall ſend to the Juſtices of Afize his 
Writ, reciting the Matter, commanding 
them to continue that Aſiʒe till another 
Day, ſo as the Defendant be not damni- 
fied by failing of the Record; and the 
ſame ſeemeth to be reaſonable. . 
| AND 


* That having infefed them, they might proceed with 
nore certainty in the aforeſaid Plea of M. arranty, according 
to, c. the Law, &c. | 
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Axp if a Man be bound in a Statut 
Staple, to pay a certain Sum of Money at 
a Day certain; after the Day, the Party 
who hath the Statute, may come to the 
Mayor of the Staple, and ſhew him the 
fame, and pray him to certiſy the ſame 
into Chancery; and if the Mayor will not 
do it, then the Party who hath the Obli- 
gation, may come into the Chancery, and 
ſhew the ſame there, and pray a Certi- 
grari to the Mayor, to certify the Inroll- 
ment of the Statute; and if the Mayor 
doth return, that he hath twice, or oft- 
ner, certified the ſame before that time, 
as appeareth by the Inrollment made by 
the Mayor ; if there appear no ſuch Cer- 
tificate upon Record in the Chancery, then 
he who hath the Bond of the Statute, 
may ſue forth a new Certiorari to the 
Mayor, 'reciting in the Writ, that there 
is not any Certificate recorded in the 
Chancery, and commanding him to cer- 
tify the Inrollment of the Statute which 
is before him; and upon the ſame he 
may have an alias and pluries againſt the 
Mayor, if he will not certify the ſame, 
and alſo an Attachment againſt the May- 
or, directed to the Sheriff. 
Tux Writ of Certiorari is an original 
Writ, and iſſueth ſometimes out of Chan- 
cery, and fometimes out of the King's 


Bench, 


Vide 10 El. Dy. 
274+ 275 
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they do not ſend the Record. 
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Bench, and lieth where the King woald 


be certified of any Record which is in the 
Treaſury, or in the Common Pleas, or in 
any Court of Record, or before the She- 
riff and Coroners, or of a Record before 


Commiſſioners, or before the Eſcheator; 


then the King may ſend that Writ toany 
of the ſaid Courts or Officers, to certify 
ſuch Record before him in Banco, or in 
Chancery, or before other Juſtices, where 
the King pleaſeth to have the ſame cer- 
tified ; and he or they, to whom the Cer- 
tiorari is directed, ought to ſend the 
fame Record according to the Tenor of 
the Writ, and as the Writ doth command 


him; and if he or they fail fo to do, then 


an alias ſhall be awarded, and afterwards 
a pluries, vel cauſam nobis fignifices, and 
after an Attachment, if a good Cauſe be 
not returned upon the pluries, wherefore 


Also the King might, by ſuch a Writ 


of Certiorari, ſend for the Tenor of ſuch 
Record, or for the Tenor of the Tenor 


of the Record, at his Election; and thoſe 


Writs ought to be obeyed, and the Re- 


cord ſent as the Writ commands them to 
do; and the Form of ſome of thoſe 
Writs here followetg: 


Rex 


ald 


the 
rin 
he. 
fore 
or ; 
any 
tfy 
rin 
nere 
cer- 
Ver- 
the 
r of 
land 


then 


ards 
and 


e be 
fore 


Writ 


ſuch 


enor 


hoſe 


Re- 


m to 


hoſe 


Rex 
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| Rex, dilecto & fideli ſus R. ſalutem. 


Lia quibuſdam eertis de cas certiorari, 


177 
Certiorari: Reg. 
233; b. 


ſuper recordo & procęſſu utlagariæ in I. 


com. L. promulgate, & coram vobis & ſo- 
cis veſtris juſtittaris noſtris, ad di ver ſas 


minand. aſign. retornat: vobis manda- 
nus quod tenorem recordi & proceſſus pred. 
(vel fic) tenorem rec. & proc. utlagarie 
prædict. cum omni bus ea tangentibus nobis 


- 


ful R. Greeting. Inaſmuch as we are 
willing, for ſome certain Cauſes to be 
* certified of the Record and Proceſs of 


© your Companions our Juſtices, aſſigned 


to hear and determine divers Felonies 


in the County aforeſaid : We command 
* you, that the Tenor of the Record and 
* Proceſs aforeſaid, (or thus) that you 
* ſend us diſtinctly and openly without 
Delay, the Tenor of the Record and 
" Proceſs of the aforeſaid Outlawry, with 


deal, witneſs, Gc. 


Outlawry, proclaimed in J. in the Coun- 
ty of L. and returned before you and 


* all Things concerning them, and this 
* Writ into our Chancery, under your 


 felonias in com. prædicta audienda & ter- 


in cancellarid noſtrd fub figillo veſtro di- 
fine & aperte fine dilatione mittatis, & 
boc br eve, T. Se "I : 


© Taz King, to his beloved and faith- Certiorati of an 


utlawry. 


N Av 
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bi - . 
: j AnD to certify Indictments taken he: 6 
= fore the Juſtices in Eyre, the Form iz Re 
| A ELY ee ow I 
e N | ma! 
Reg. 283. b. Nex, c. Quia ſuper prœſentatione fac. 4 
ld coram vobis & ſocits veſtras juſtitiariis dire 
noſtris ultimo itinerantibus in com. Line, 
de morte A. unde B. captus & detentus in ö 
priſond nofird de N rettatus eſt, & etian ſalu 
ſuper inquiſitione inde coram vobis ibiden Ja 
factd, quibuſdam certis de caufis volumus defu 
certiorari : vobis mandamus quod inroti- bei 
lationem praſentationis & inquifitionis pre 4d. 
dict. nobis ſub ſigillo veſtro diſtindte & C1p11 
aperte fine dilatione mittatis, & boc brew n 
A DC. ©: | e 515 
Cectiorari of a Tu King, &c. Becauſe we are de ; 
Inquiſitionon the © ſirous, for certain Reaſons, of being cer- * Cc 
Death of a Nan. © tified of a Preſentment made before you il . 
© and your Companions our Juſtices laſt pe 
in Eyre, in our County of Lincoln, ol ed 
© the Death of A. whereupon B. taken Wl TY: 
© and detained in our Prifon of M. is con- Co 
convicted; and alſo of the Inquiſition * m1 
* thereupon before you then taken : Ve Re 
command you, that you ſend us the BW wi 
© Inrolment of the Preſentment and In- * det 
* quifition aforeſaid ; and this Writ, un- 
der your Seal, diſtinctly and openly, . A 
| ore 


without Delay, witneſs, &c, | 
ESE. Bur 


! 


1 he: 
m is 


ac. 
jariis 
Line, 
us in 
ettam 
bidem 
ſumu; 
rotu- 


præ- 


fe & 


brew 


e de- 
cer- 
e you 
3 laſt 
1, of 
taken 
con- 
ſition 
We 
the 


l In. 


„ un- 
enly, 


Bur 
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Bur the King's Bench may have the - 


Record itſelf certified, ' becauſe it is their 
own Declaration, and the chief Juſtice 
may carry it where he pleaſes. 


AND there is another Form of Writ | 


* 


directed to the Coroners. 


Rex, coronatoribus ſuis in com. Linc, 


47H, © 


Reg. 284. 


ſalutem. - CUT Sc, (ulg : ibi) proc 72 


juſdam appelli, quod 


. nuper probator 


defunttus fecit verſus 8. de quddam ro- 


| berid quam iidem W. & C. in com. &c. 


ad invicem fecifſe dicebantur : vobis præ- 


cipimus quod recordum et proceſſum ejuſ- 
dem appelli cum omnibus ea tangentibus no- 


brs ſub figitlis veſtris, &c. £ 
* The King, To his Coroners in the 


County of Lincoln, Greeting. Becaufe, 
* &c, (down to) Proceſs of a certain Ap- 
* peal which JF. late an Approver, deceaſ- 
ed, made againſt S. of a certain Robbe- 
* ry, which the ſame W. and C. in your 
County, Sc. are ſaid both to have com- 


Certiorari of an | 
Appeal, 


* mitted: We command you, that the 
Record and Proceſs of the ſame Appeal, 


with all concerning them, to us, un- 
* der your Seals, SS. = 


1 


AND this Writ lieth, where a Man be- 


fore Juſtices, becometh an Approver, and 


N 2 the 


The Law of Executions. 
the 88 appointeth him to make bis 
Approvement, and afterwards the Ap- 

prover dieth, the King may write unto 
the Coroner to ſend him the Record of 
the Approvement. 


ANoOorHER Form of a ee to the 
ayer and Sheriff of London. 


Rox. majori & vicecomitibus London, 
ſalutem. Quiaquadamnegetia per appellun, 
indiffamenta, & attachiamenta, coran c- 
bis in civitate frad. London. .zuper in. 
trata nondum terminantur, & guedan in- 
quiſitiones in eddem civitate factæ fuerun 
retornatæ, quorum quidem ne Fo rum in- 


gusſitiones, recorda & proceſſus penes un 
reſident ut dicitur, & que omnia per dilettu 
„& jideles noſtros B. Se. Juſtictarias gros al 
Adiverſas trauſgreſſiones in ciuitate prad 
| Jattas audiend. & termingnd. aſſign. exper 
diri volumus & finaliter terminari : wi 
mandamus quod pred, recordum & pric 
cum omnibus ea tangentibus ere, Juli. 
tiariis ſub ſigillo, Sc. 


—_— the "Kb King, to the Mayor and Shark 
w certify dul. © of London, Greeting. Becauſe certain 
on, Se. «Proceedings by Appeal, Indictments, and 
. * Attach ments, lately entered before you, 

in the aforeſaid City of London, are not 


* determined, and certain PE 
=”. 5 a 


7 0s 
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taken in the ſame City were returned; 

© the Inquiſitions, Records, and Proceſſes 

« of which Proceedings remain with you, 
© asit is ſaid, and all which we are deſirous 

© ſhould be expedited and finally deter- 

© mined, by our beloved and faithful B. 

Sc. and our Juſtices aſſigned, to hear and 

© determine divers Treſpaſſes committed 

© in the aforeſaid City: We command 

you, that the aforeſaid Records and Pro- 
* ceſſes, with all Things concerning them, 

© to our aforeſaid Juſtices, under Seal, 


of Sc, | 
ver un - 
* Axp if the King, by virtue of any 


Writ of Certiorari, remove any Record 
before any of the Juſtices, he may after- 
wards ſend for that Record, and remove 


Llefas 
gros ad 


rad. the ſame before himſelf, or other Juſti- . 
ehe. ces at his Election; and then the Wikis * ; 
voi ſuch: 

5. % | 
. uf 8 er, Tc. quia quibuſtam certis de caufis Res. . by 
[certiorari volumus, ſuper recordo & proceſſy 
nei cjuſdam inquiſitionis capta coram dilectis 

Reit.  fidelibus noſtris W. &c. juſtitiariis noſ- 

Fer or is ad gaolam noſtram de N. affignatis pro 

* 10 norte E. unde C. pro morte prad. retta- 


us fuit ut dicitur, que quidem recordum 
5 proceſſum coram vobis certis de caufis 
venire e fect mus ge ßenes vos . ut di- 
$ ::_: 7 


ifitions 


; taken 


18 2 Le I Law of Execution, 


ci tur: vobis mandamus quad recordum &. 
proc. prad, cum omnibus ea, & c. nobis ſub 
Agillo, &c. 


— am é The King, Se. ach for ſome 
44; certain Cauſes, we are willing to have 
certified to us the Record and Proceſs 
of a certain Inquiſition taken before our 
beloved and faithful V. &c. our Juſti- 
ces aſſigned for our Goal of N. for the 
Death of E. whereupon C. for the 
© Death aforeſaid, was convicted, as it 1s 
£ ſaid; which Record and Proceſs we 
© cauſed to come before you for certain 
© Reaſons, which remain with you, asitis 
* ſaid; We command you, that the Re- 
cord and Proceſs aforeſaid, with al 
* Things, them, Sc. to us, under Seal, 

Sc. | 


n 
. 0%. 4 


— 
— 


Axp this Writ dd 4 to the Juſt- 
ces ſuſpends their Power, ſo that, if they 
afterwards arraign the Party upon the In- 
dictment, 'tis erroneous, 21 H. 6. 28 
Alſo after the Return, although the Indict 
ment be not removed, they can't pro- 
ceed; and if they do, 'tis Error, 6 H. 7, 
16. by Keble, Dy. 254. Nu. 3%. - 
In the King's Bench, where they fend 
for the R itſelf, there 'tis Error u 


proceed, though they are not ſerved, be- 
| caul 
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The Law of Executions. 


15 0 tit is no Contempt till they are ſerved, 
| Certiorari ſhall be as well to the Sheriff, 
as to the Coroners of the County to cer- 
tify the ſame. | | | 
See the Writ directed to the Coroners 


only, 9 H. 4.7. 36 H. 6. 13. Dy. 223. 


ſome 
) have 
roceſs 
re our 
] uſti- 
or the 


c the Sheriff for not returning, or miſ-return- 


ing the Exigent; ſee Writ to the Coro- 


5 hs ners, Reg. 284. 38 E. 3-14. & elſewhere; 
W br altho' the Judgment is rendered by 
e the Coroners, as 21 H. 7. 33. yet the 
mo Record 1s in the Cuſtody of the Sheriff, 
5 1 and the Coroners have but a ſhort Note 


or Memorandum of it. Dy. 223. ſee in 
Londona Writ to the Sheriffs only. Dy. 3 18. 
ſee upon Record of an Outlawry, certified 
by Certiorari, a Charter of Pardon, &c. 


Seal, 


| ou Sire facias iſſued g H. 4. 7. and the 
wk Sheriff ſhall be amerced, if it were re- 
* „ turned upon the Exigent de Quarto Ex- 


Indict- 
t pro- 
H. 7. 


y ſend 
ror {0 
d, be· 

cauk 


ſhall not be diſabled, 21 Af. 49. Capias 
Utlegatum ſhall be awarded, 28 E. 3. 14. 
the Goods, of the Party ſhall be ſeized as 
forfeited, Dy. 22 1. Prodfor's caſe contrary 
I. Inſt. 288. vide the Judgment in Proc- 
tor's, that the Certiorari ſhall be granted 
to the Coroners to certify the Outlawry, 
N 4 or 


cauſe it takes away their Juriſdiction, but : 


AND when the King would be certified 
of an Outlawry in the County, then the 


namely, where the Default was in the 


agus only, 36 H. 6. 13. But the Party 
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Reg. 284. b. 


De Law of Executions. 
or to haſten the Sheriff to return the Fx. 
igent, or to have him amerced for his 
Concealment, or to falſify his Return, as 


if he returns quarto exattus, where hen; 
quinto exactus, and is not to diſable the 


Party; for till the Exigent, which is 
the Warrant of the Sheriff, be return. 


ed, there is no Forfeiture. Contr. Dy. 

18. | 
: BuT if a man be e in the 
King s Bench, and afterwards outlawed 
for the King's Fine upon his Condemna- 
tion, if he will ſue forth a Pardon of 
the Outlawry, he ought to have a Cer- 
tiorari out of the Chancery, to certify the 
Record of the Condemnation, which hat 
be ſuch : 


ew, di. & þ 7 R. e juftitiarin 


uo ſalutem, cum F. de quddamtranſgreſſune . 
E. vi & armis fact, coram nobis convictu. 


& per ea quod non venit coram nobis ad ſa- 
tisfactendum nobis de redemptione ſud qua 
ad nos pertinet in bac parte, & prafat 
E. de damnis fibi in bac parte adjudicatis, 
in xi cigendis pofitus fuiſſet ad utlagandun, 
G ed occaſſone Poſimodum utlagatus : que 
quidem utlagaria coram nobis jam oft re- 
tornata ut accepimus ac idem F. nobis fup 
plicaverit ut cum ipfe prefato E. de dam. 
nts ſuis pred. jam ſatisfecerit velimus ei 


utlogariam Oy gra: f10ſe One” N 0 
ed 


dum, 


De Law of Executions. 
ed de cauſd volentem certiorart ſuper recor- 


dh & proceſſu utlagariæ predictæ, et þ 


idem F. prafato E. de damms pradittis 
ſatisfecerit ut eft dictum necne vobis man- 


damus quod nos ſuper pramiſſis ſub figillo 


vetro diſtincte et aperte, &c. reddatis cer- 


tiores, Sc. 


© ful R. his Chief Juſtice. Greeting. 
© Whereas F. ſtands convicted before us 


© of a certain Treſpaſs, committed with 
© Force and Arms on-E. and for that he 


has not come before us to ſatisfy us for 
© his Ranſom, which belongs to us on 


© this Account, and the aforeſaid E. for 
his Damages on this Occaſion adjudged 
to him, he was put in Exigent to an Out- 


© lawry, and thereupon was afterwards 
© outlawed; which Outlawry is now re- 
© turned before us, as we are informed, 


| © and the fame F. has. beſought us, that 


© as he has now ſatisfied the aforeſaid E 


* for his aforeſaid Damages, we would 
be graciouſly pleaſed to pardon him 


the aforeſaid Outlawry : We therefore 


_ © defirous of being certified of the Re- 
cord and Proceſs of the aforeſaid 


* Outlawry, and whether the ſame F. 
* has ſatisfied the aforeſaid E. for his 


* Damages aforeſaid as it is ſaid, or not: 


. 
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> The King, to his beloved and faith- Certiorari, | | 
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The Law of Executions. 
* We command you that you make 
© us more certain, &c. of the Premiſſes, 
diſtinctly and * under your Seal, 
„ 


Tuls Certiorari muſt be returned into 
Chancery, for from thence the Pardon 
iſſues, ſee 5 E. 3 Cap. 12. 

AND if a Man be indicted before Is 
ſtices of Goal-delivery for Felony, and 
afterwards is acquitted; then if he who 
is acquitted doubteth he ſhall be troubled 
by reaſon of the ſame Indictment, he 
may ſue forth a Certiorari to remove the 
Record and Proceſs of the Inquiſition, 
Sc. into the Chancery, &c. 

ANp if a Man do recover Debt, or 
Damages before Juſtices of Oyer and Ter- 
miner, and hath not Execution, he. may 
remove the Record and Proceſs into the 
King's-Bench, and there ſue Execution, 
and have a Scire Jacias _ that Re- 
cord, c. 

| This is to be intended of Damages 
given in the Afzzes, on penal Actions, to 
be recovered by the Statute before the 
Aſſizes, and antiently when they ſucceed- 
ed, the Juſtices in Eyre held Debts of 
all manner of Treſpaſles, which now they 
ceaſe to do, and then the King's Court 


chiefly 3 themſelves to HO | 
| ari! ling 


A 


for the ſame is doubted. 


cord into Chancery, that he may ſue forth 
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ariſing within the County where they ſat, 


but now the Practice is other wiſe. 

ANp if a Man do recover Damages in 
an Action of Treſpaſs before Juſtices of 
Oyer and Terminer, and hath the Party 
in Execution by reaſon of the Judgment; 


if the Party in Execution dieth in Priſon, 


he who recovered may ſue a Certiorari 
to the Juſtices to remove the Record in- 
to the King's-Bench, that the 


34H. 6. 47. con» 


tra 4 E. 4. 39. 


33 H. 6. 48. 
47 E. 3. Execut. 
41. Cro. Jac. 243. 


Juſtices 


there may award Execution as the Lay 


requireth in ſuch Caſes; and, I think, in 
that Caſe, that the Party ſhall have Exe- 
cution by Elegit, or Scire facias; for it 
ſeemeth not to be reaſonable, that the 


Death of him who died in Priſon, ſhould 


be a Satisfaction to the Party; yet quere, 


See the Statute 21 Fac. I. Cap. 24. 


by which the Law is now ſettled in that 


Point, and the Party ſhall have Execu- 
non by Elegit, or Fieri facias, and for 
Authorities, ſee 


5 Co. 86. 2 Co. 20. 186. 
143. Rol. Abr. 903. Hob. 56. Cro. Eliz. 


850. 851. Cro, Fac, 143. F. N. B. 246. 


(B). See before 136. 


Ir a Man be arraigned of Murder, 


and found Guilty /e defendendo, for which 


he is bailed, or committed to Prifon, he 
may have a Certiorari to remove the Re- 
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The Law of Executions.” 
a Pardon thereupon, accordin 4 to the 
Courſe of the Law, &c. 


Ir a Man recover Damages in Treg ab 
in the King's-Bench, and hath the Defen. 


| Uant's Lands in Execution 4 Elegit, and 
then he who recovers is diſſeiſed by the 


other, for which he bringeth an Aſtæe 
before the Juſtices of Afize; he who 


bringeth the A/ize ought to have a Cer- 


tiorari to the Chief Juſtice of the King's. 
Bench, to certify the Record. and Proceed- 
ings to Judgment given in the K?ng's- 
Bench, and of the Execution there; and 
the Plaintiff may have the Record in 
Chancery exemplified under the great 


Seal (if need be) to the Juſtice of Aſize. 


And if a Man recover by Aſtze of 
Novel Diſſeifin, and the Party will ſue 


an Attaint in the Common Pleas, or in the 


King's-Bench, he ought to ſue a Certio- 
rari to the Juſtices of Af;ze, to remove 
the Record into the Ning 5-Bench, or in- 
to the Chancery, &c. that he may ſend 
the fame before the Juſtices, before 
whom the Attaint is ſued, Sc. and it ap- 
peareth by the Regiſter, in the Title 


| ( Certiorari) that if falſe Judgment be 


given before the Steward, and Marſhal 
of the King's Houſe, upon a Plaint there 


| ſued, that the Party may ſue an Attaint 
by Writ before the Steward, and Mar- 


4 ſhal, 


The Law of Executions. 
ſhal, to attaint that Jury, Sc. And that 
the King may ſend. a Certiorari to certify 


the Record. into Chancery, which ſhall be 
directed to the Steward, and Marſhal of 


the King's-Houſe ; but the Record ſhall * 


be certified under the Seal of the Steward 


only, as appears. by the Words of the 


Writ, Sc. 


169 


THERE is another Writ of Cortiorars Reg. 286. - 


directed to the Treaſurer, and Barons of 
the Exchequer, to certify the King of the 
Debt, which J. oweth unto him, and of 
the Debt which the Anceſtor of. the ſaid 
I. owed the King, and which are clear 
Debts, and to certify the ſame without 
Delay under the Exchequer Seal, and not 
into Chancery, nor into the King - Bencb. 


THERE. is anather Certiorari directed Reg. 286. 


to the Juſtices of Goal-Deliyery, to cer- 


tity 1 Record and Proceedings upon an 


Tadiftment of Murder, and Acquittal 
thereupon into the Chancery, &c. . 


THERE is another Certiorari directed Reg, 286, 


to the Steward and Marſhal of the King's 
Houſe, to certify under the Seal of the 


Steward into the Kang 's-Bench, an In- 


dictment taken before * Steward and 
Marſhal, which the King would have to 


be determined i before him in the 
King -Bencb. 


TurRE . 
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Reg. 286. b. 


Rep. 236, be 


Reg. 237. 


Reg. 287. 
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TEkRE is another Writ of Certiorari 


to the Mayor and Sheriffs of York, to 


certify the Tenor of the Record and Pro. 
ceedings in an Afize of freſh Force, ſued 
before them in the ſame City without 
Writ, and to certify the Tenor of the 


Record and Proceedings in the Chan- 


cery. | 
TRE is another Writ of Certiorari 
to the Biſhop of Oxford: to certify into 


the Chancery, how many Perſons: were 


admitted, inſtituted and inducted into 


ſach a Church, fince the firſt Year of 


King E. 4. until this Time, and at whoſe 


Preſentation, and by what Title, and in 


/ 


what Manner. 5 
THERE is another Writ of Certiorari 
to the Cuſtos Brevium, to certify to the 


King in the Chancery, the Tenor of the 


eriginal and judicial Writs, and the War- 
rants of Attorney which are in his Cuſ. 
tody concerning ſuch an Action or Suit. 


Ap another Writ directed to the 


Treaſurer and Chamberlains of the Ex- 


 chequer, to certi fy the King in the Chan- 


cery the Record and Proceedings of 2 
Writ of Quo Warranto ſued by the King's 


Anceſtor, King Edward the fr/ft, againſt 


the Abbot of Weſtminſter, for certain Li- 


berties claimed by the ſame Abbot, &c. 


THERE 


4 
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THERE is another Writ of Certiorari to Reg. 286. b. 
the Juſtices of the Peace, to certify into 
the Chancery, the Tenor of the Records 
and Proceſs of Outlawry of ſeveral Per- 
ſons returned before them. 
AnD another Writ of Certiorari to the Res. * 
Commiſſioners of Sewers, to certzfy the 
King in the Chancery, at a certain Day, 
al the Preſentments before them made, 
againſt ſuch a Perſon, &c. = 
Ap a Writ of Certiorari directed to Reg. 287. b. 
the Chief Juſtice of the Common Pleas, 
to certify the Tenor of a Record and Pro- 
ceedings of Outlawry againſt ſuch an one 
in London, remaining in Midaleſex be- 
fore the Juſtices of the Common Pleas and 
to certify the ſame into the Chancery. 
Axp if a Baron who is a Peer of the 
Realm be ſued in the Common Pleas, and 
Proceſs be awarded againſt him by Capras 
or Exigent, then he may ſue a Certiorari 
in the Chancery, directed to the Juſtices 
of the Common Pleas, or King's-Bench, 
teſtifying that he was Peer of the Realm, 
commanding them to award ſuch Proceſs 
againſt him as they ought to do againſt a 
Peer of the Realm; and the Writ is 


ſuch: 


Rex juſtitiariis ſuis de banco ſalute, De Baron. 
Regni Recordari. 


mandamus vobis, . % Georgius L. Reg. 287. b. 
. miles, 


192 — The Law of Executions. | 


miles, coram vobis ad ſefoun alicujus per Ml . 8 
actionem perſonalem implacitatus exiſiat; . * 


Talem proceſſum & non alium verſus ipſum 1 
in actione præd. fieri faciatis, qualem ver- c 

ſus domi nos magnates, comites, five barones 1 

regni noſtri Angliæ, qui ad parliamenta Colt 
ngſira de ſummonitione noſtrd venire debent, : 


aut eorum aliquem ſecundum legem & con- * 5 
ſuetudinem regni noſiri Angliæ fuerit 5 | 
Ffaciend. Qyia pred, Georgium wnun ea 
baronum regni noſtri pred, ad parliamenta 12 
nuoſtrd, de ſummonitione regia venientiun Gag 
recordamur. Et. hoc vobis mandamus & * 

aliis quorum intereſt innoteſcimus, T. &c, ben 

Recordari of a 6 The King to his Juſtices of the 25 
Baron of the 0 Be h G 23 . the 
& ench, Greeting. We command you, 1 
„ that if George L. Knight, is impleaded Bi m 5 
© before you at the Suit of any one, by) T 


« perſonal Action; that you cauſe ſuch by tl 
6 Proceſs to be had againſt him, and no / 
© other in the aforeſaid Action, as are R 
© had againſt Lords, * Grandees, Earls per 
3 Barons of our Kingdom of England, in V 
who ought to come to our Parliament in eo 
upon Summonce, or any of them, ac- Lone 
* cording to the Law and Cuſtom of our I ;,,; 
© Kingdom of England; becauſe we have dem : 


„inrolled the aforeſaid George, one of eo Cer 
the Barons of our Kingdom aforeſaid, Bl / ic 


* Dukes. 
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to come to our Parliament on the royal 


ßer « Summonce, and this we command you, 
Fats and notify to others whom it concerns. 
er JJ FT” Res 0 
vers | b FEE 
Lag AND if a Man recover Damages and 
"a Coſts in an Afize of Novel Diſſet/in, he 
on may ſue a Certiorari to remove the Re- 
Uk cord into Chancery, directed to the Juſtices 


of the A/ize, to the Intent that the King 
may ſend the ſame into any of his Courts, 
that he who recovereth may ſue Execu- 
tion for the Damages recovered ; and upon 
that Record ſent into the King's Bench, 
he ſhall ſend the Record into the Common 
Phas by Writ of Mittimus, directed to 
the Juſtices there, that they do as they 
ought to do according to the Law, to 
make the Damages to be levied. 


Ex | There is another Form of Certiorari 
1 by theſe Words: 5 
no ps, | 
- , Rex vult certis de caufis certiorari, ſu- 3 
3th fer tenore recordi, & proceſſus utlagar. "INE 
. in W. de B. in Com. Midd. huſbandman, * 
in eodem comitatu vel in Huſtingo nr 


London. promulgate, et coram juſticiariis 
tþfius regis de banco retornatæ, que qui- 
dem recordum et proceſſum idem rex coram 
eo certis de cauſis venire fecit ut dicitur, ac 
idem W. ſe reddiderit priſonæ Mareſcal- 

v7 Q-. cite 


| hos 


Certiorari of an 


Outlawry in the 


King's Bench, 
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ciſæ 7þ/ius regis coram eo occafione prad, Ml * | 
necne. Ideo tenor record! et Fein 74 5 
legar. prad. nec non certificatio redditic- cp 
nis illius eidem regi in cancellariam tuan fe 
ſub ſigillo Johannis Forteſcu capitalis iuſ. i © + 
titiarii ſui ad placita coram ipſo rege . R 
nenda, diſtincte, et 5 fine dilation | 
mittantur cum bac billd T. ipſo rege apul 6 
Weſtm. 12 die Feb. Anno regni ſui ir Rec 
ceſimo nono. 5 Kin 
. 7 5 | Cha; 
TRE King is defirous for certain Cau- WW rem: 
« ſes, to be certified in regard to the Ie. Mu: 
© nor of a Record and Proceſs of Outlaw. the! 
© ry againſt V. of B. in the County of WW a Ce 
Midaleſex, Huſbandman, proclaimed n WW the 
© the fame County, or in our Haim there 
of London, and returned before the of tl 
King's Juſtices of the Bench; which Fl. 
Record and Proceſs the ſame King hu A: 
© cauſed, for certain Reaſons, to come of 1:5: 
© before him, as it is ſaid; and alſo, we e, 
ther the ſame W. has ſurrendered him terwa 
© ſelf to the Priſon of the Mar/haiſea i if he 
© the ſame King, before him, on th he ou 
© aforeſaid Occaſion, or not. Thereſor Will the ]. 
let the Tenor of the Record, and P- in his 
© ceſs of the aforeſaid Outlawry, as 40M of th 
©. a. Certificate of the Surrender, be d' the | 
ſtinctly and openly-ſent into our C Chen, 
* cery, under the Seal of Jobn Fan Aſixe 


pred 
US ul. 
Jditic> 
fuan 
is juſ⸗ 
ge te- 
lation: 
e apul 


ut ttt 


n Cau- 
he Te- 
utlay- 
anty of 
med in 
Tufting! 
Ire the 
which 
ing hs 
J Come 
o, whe 
d 1. 
AC 
af the 
zerefor 
ad Pro 
as Alb 
| | be . 
ir Chat 
Foriſa 
b 


his Chief Juſtice, for the Pleas to be 
held before the King himſelf, together 
with this Bill. Witneſs, the King him- 
* ſelf at Weftminſter, the 12th Day of 
February, in the 39th Year of his 
Reign.“ FR | | 


Ax by that appeareth, although the 
Record be remaining in Banco, yet the 
King may ſend it to be removed into the 
Chancery ; but it ſeems the Tenor only is 
removed And if a Man be arraigned of 
Murder, and it is found that he killed 
the Party ſe defendendo, he ought to ſue 
a Certiorari to remove the Record into 
the Chancery, and upon the Removal 
thereof to have his Pardon; and the Form 
of the Pardon doth appear in the Reg. 
Fil. 287. b. and 288. 
And if a Man be attainted in an Aſixe 
of novel Diſſeiſin before the Juſtices of A.- 
/2e, of a Diſſeiſin with Force, and be af- 
terwards outlawed for the King's Fine; 


if he will have a Pardon of the Outlawry, 


he ought to have a Certiorari directed to 
the Juſtices of Afize, to certify the King 
in his Chancery, the Tenor of the Record 
of the Afize; and alſo another Writ to 
the Juſtices to certify the King in his 
Chancery, whether the Defendant in the 
4Aſize hath yielded himſelf to Priſon, and 
Us | hath 
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| if the ſame be ſo certified in the Chancery, 
his Pardon of the Outlawry, and the 


the Priſon of the Fleet, and ſatisfy the 


| ſame into the Chancery, then he fhdl 
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hath ſatisfied the Party his Damages; and 
then upon that Certificate he ſhall have 


Form of the Charter of Pardon appears 
in the Reg. 288. 5 
ANp if a Man be condemned in the 
Common Pleas in Debt, and Outlawry 
upon the ſame, then, before he ſhall have 


his Pardon, he ought to yield himſelf to 


Party, and the Record of his Condem- 
nation and of the Satisfaction, ought to 
be certified, by Certiorari unto the King 
in his Chancery; and thereupon he (hal 
have his Pardon, and that is. by the Stat, 
5 E. 3. Cap. 12. | 

AnD-if a Man be outlawed ſeverally, 
at the Suit of three ſeveral Perſons in ſe- 
veral Actions in which he was condemn- 
ed, he ought to ſue a Certiorari to te- 
move the Tenor of thoſe Records and 
Proceſs into the Chancery; and allo to 
have a Certiorari to the Juſtices of the 


Common Bench, if the Suit be there, u your 
certify the King in Chancery, whether he ſaid 
hath yielded himſelf to the Priſon of the WW out 
Fleet, and hath ſatisfied the Parties; ani Man 
- when the Chief Juſtice hath certiſed the ¶ open 


have his Pardon for the Outlawries, aud 
| | . Nol 


$3 and 
ancer), 
Il have 
1d the 


1ppears 


in the 
tlawry 
Il have 
nſelf to 
sfy the 
ondem- 
ight to 
e King 
ne (hall 
ne Stat, 


verally, 
s in ſe- 
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ther he 
of the 
Sz and 

J the 
＋ 


es, and 
not 


The 1 of Executions. 


not before; ; and the Form of the Parden 
appeareth. in the Reg. 288. 

 TarRE is another Certiorari to the 
Eſcheator, - to certiſy the Manner and 
Cauſe of taking of Lands into the King's 


Hands after * Death of one; _ the 


Writ is ſu ch: 
Rex, eſcattori fuo, Ge. gu: 7 BY. age cer- 
& cauſd captionis terrarum & tenemento- 


rum quæ fuerunt I. defuncti in B. in hal- 
livd tud per te in manum noſtram ut dici- 


tur : tibi pracipimus quod nos in cancel- 
larid noſtrd ſuper modo & cauſa pred. ſub 
fgillo tuo diſtincte, et aperte, fine dilatione 
reddas 5 hoc breve nobis remitten- 


* . S C. 


TRE King g. to his Eſcheator, Ge. we cer of the 


Manner andCauſe 
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Certiorari ſuper 
modo & cauſa 


CA ti0nis. 
tis de cauſis certiorari volumus, ſuper modo _— 


are defirous, for ſome certain Reaſons, to of a Caption. 


be certified of the Manner and Cauſe of 
your taking the Lands and Tenements 
which belonged to J. deceaſed, in B. in 


your Bailiwick into our Hands, as it is 


leid: We command you, that you, WH | 


out Delay, make us more certain of the * 

Manner and Cauſe aforeſaid, diſtinctly Re 

openly, under your Seal, in our Chance- 

9 remitting to us this Writ, Witneſs, 
8 


5 8 Bur 


Hu - 
„ „ 
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Dor Note, it is enacted by Statute, Tn 
that if the Eſcheator find any Office of Ml ” 
any Lands or Tenements for the King, 
that he ought to return the Office into 
the Chancery, or into the Exchequer, in 
within a Month after the finding there- *th 
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* of, upon Pain of 201. payable to the King, 15 
. and to him that will ſue for the ſame; Res 
i} and that Statute was made Anno 8. H. b. ich 
| ! Cap. 16. * 
| Tux! is another Certiorari directed * 
g | to the Eſcheator, to certify the King in Py 
1 Chancery, at his Peril, the Value of 0 'F e 
Knights Fees, and of the Advowſons > 
[ q | Which 'T had.” who is dead, who held i ho 
| of the King the Day of his Death 7 in Co: . 
bite; and the Writ is thus: 15 
nt te ee | ex, eidem ſalutem. 2 505 certis . Le 
is militum & ( ſha 
advocationibus caufis cer 7 or art 5 ſuper Vero valkre feodo- 
Kez. 296. rum militum et advocationum eccleflarum 

5 que fuerunt I. defuncti ui de nobis tenuit By 
in capite in ballivd tud die quo obiit, & 1 
guæ occgſione mortis ejuſdem I. capta fot V. 
in manum noftram : ti bi præcipimus quo, ( 1 
G feeda ala it advocati ones pred. per facra- ay 1 
mentum, &c. diligenter extendi fac. quat- of + 

tum videlicet valeant per annum in omni 3 
bus exitibus juxta verum valorem eorur- «Ky 
dem, et extentam illam diſtincte et aperte = 


fattum, nobis ſub ſigillo tuo et Agillis er- 


rum 


y 


tatute, 


ace of 
King, 


* into 
bequer, 
there- 
King, 
ſame; 


E. 6, 


rected 
ing in 
of the 
»wſons 
o held 
n Ca. 


tis de. 


7 eode- 
ſarum 
renuit 


it, & 


a ſunt 


s quod 


ſacra- 


qual 


OM” 
PGFUN 
aperie 
lis e- 

rum 
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nittatts, et hoc breve, T. &c. 


«Taz, King to his Eſcheator, Sc. wills Ceriorrief 
eing to be certified; for certain Cauſes, of 
the true Value of Knights Fees, and the Churches. 


Advowſons of the Churches which be- 
* longed to 1 deceaſed, who held of us in 
chief in your Bailiwick on the Day he 
died, and which by occaſion of the Death 
of the ſame J. are taken into our Hands, 


© We command you, that you cauſe the 
Fees and Advowſons aforeſaid, to be 


carefully extended by Oath, &c. namely, 


un her Os acta Fuerit fine di latione 


Knight'sFees and. 
Advowſons of 


chow much all their yearly Rents are 


* worth, according to their true Value; 
* and that you, without Delay, ſend'us that 
Extent diſtinctly and openly, under your 
Seal, and the Seals of thoſe by whom it 


hall be made, and this Writ, Witneſs, Sc. 


AND ifa Lunatick or a 1 Mad- Man doth 
kill a Man, or if a Man doth kill a Man 


by Misfortune, or if an Infant of eight 


Years old doth kill, a Man ; if they will 


ſue a Pardon for the ſame, the Uſe is, 


to ſue a Certiorari to remove the Tenor 
of the Record and Proceſs into the Char- 


cery, and thereupon to have a Pardon; 


ad in the Regiſter do appear, ſeveral 


Forms of ſuch Certieraries to remove Re- 
4 cords, 


Bro, Abr. Tit. 
Cauſe de remov. 


Lilly's Pract. 
Reg. Tit, Cer- 
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cords, which a Man may ſee there more 
fully, and therefore they are not here 
mentioned. 5 „ 

A Certiorari removes the Record in ri 
any civil Cauſe, from the inferior Court, C 
though the Record is brought up above; WI a 
yet they do not proceed where that Re. 41 
cord leaves off, but they begin the whole C 


Proceedings de novo in the Court above, th 
for there is no Continuance from the in- dc 
ferior to the ſuperior Court, and there- Wi e 
fore they cannot proceed on that Record J. 
which was below, for they count, and J. 
plead in the ſame Caſe before the Judge 7” 
of the ſuperior Court, for when the Re. be 
cord comes up, the Cauſe is to be al- th 
judged before them, and therefore they Wl 
counted and pleaded “ Ore Zenus befor WW in 
them, and now it is tranſcribed on a R J: 

of their own Court; for though the (. © 
tiorari removes the Record in the Cond- ot 
tion that it is, and thereby transfers tie Pe 

ſame into the ſuperior Court, yet it dos o 
not make the Roll of the inferior Coul th 
a Record of the ſuperior, but only bring th 

up the Record from the inferior to tht fir 
ſuperior Court. 5 Fo hn tic 
Bor otherwiſe it is, where Conufance ar, 
is demanded, and allowed, for there te C 
ſuperior Court gives a Day to the Partie T0 
in the inferior Court, and transfers by Cl 

1 


* By Word of Mouth. 


re more 
ot here 


cord in 
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aboye; 
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e whole 
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Roll itſelf; and the Reaſon: of the Diffe« . 


rence is, that the inferior Court which 


bas Conuſance being taken out of a ſupe- 
rior, they continue it into the inferior 
Court, as a Court erected by the King, 


and taken out of the ordinary Juriſdiction, 
and therefore they go on as in the ſame 
Court; but when the Cauſe is taken from 
the inferior to the ſuperior Court, they 
do not proceed as in the ſame Court, be- 


cauſe it is ſuperior, and before greater 


Judges, and it would be below the greater 
Juriſdiction, not to proceed on it as * res 
integra, or to ſuffer any Continuance to 
be made from. a ſubordinate Power to 
bir 2:54 ans " 
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No Certiorari lies to a County Palatine ; Mod. 230. 


in civil Cauſes, becauſe it is a ſuperior 


Juriſdiction, and therefore, the. Cauſes 


cannot be transferred the one from the 
other, nor has the King - Bench any 
Power over theſe, more than they have 
over the Common Pleas, unleſs to correct 


their Judgments by Writ of Error, for 
they are ſuppoſed to be erected, or con- 
firmed by Act of Parliament, or Preſcrip- 
tion, that is tantamount, and therefore 
are exempt from the Authority of other 


Courts; but otherwiſe it is in the Caſe of 
royal Franchiſes, which are only by 
Charter from the King, for they are ſub- 

4 "+: 


An intire Matter, 


Salk, 148, but 
ſee Lord Raym. 
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ject to the Controul: of the: ſuperior Courts, 


and to take from them the! Cauſes: in; 


which the Defendant; whoopoflibly lives 
out of the County, may not abe ne to 


procure Bail. 


Bur in criminal Matter even the 


Palatine Juriſdiction is ſubject to a Certio- 
rari, becauſe it is the King's Declaration, 


and he by his Prerogative ey remove it 


wherever he pleaſes. 
So the grandi Seſſions: of Wales being 


the ſuperior Juriſdicton within the Dif» 


trict, is not ſubject to any Certiorari in 
civil Cauſes; aliter in Criminal Affairs. 


Bio. Tit. Couſe Ir a Certiorari be ſent: to an inferior 
8 * Court, to remove the Cauſe, they are 


Croſs and Smith, thereby ſtopped, and if they proceed 


3 Mod. 329. 
72 Mod. 643. afterwards, it is Error, nor can they re- 
3 Salk. 79 pl. 4, 


7 Mod. 138, turn their Conuſance to ſuch Certiorari; 
2 L4Roym. for though they have Power to hold Plea 


$36. 
| by the King's Charter, yet they have it 


not in Oppoſition to the King's Writ, and 


ſuch Franchiſes are preſum'd to be erected 
in favour of the Plaintiff and Defendant, 
but they may not be traverſed in the 
ſuperior Court, and either of them may 
| renounce * Juri pro ſe introducto. 
Salk. 144. Ix an Act of Parliament erects an 
inferior Juriſdiction, not to proceed ac- 


cording to the Courſe of the Common 
Law, - 


* 4 Right introduced for his own Benefit. 


and 13 El. Cap. 9g 
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Law, if no ſuch Writ of Error be given 
by ſuch Act, it doth not lie, but then a 
Certiorari will lie to remove their Pro- 


ceedings, either before, or after Judg- 
ment; becauſe when an inferior Juriſ- 
diction is erected, it is bounded by that 
Law which erects the Juriſdiction, and 


ther efore : the Court of King 5. Bench as 
the laſt executive Power of the Law, is 


to ſee that ſuch Juriſdictions are kept 
within their Limits; therefore though the 
College of Phyſicians are impowered by 
Act of Parliament to puniſh and impriſon 


Phyſicians, that give unwholeſome Me- 
dicines, yet the King's-Bench will re- 
move by Certiorari, any ſuch Order of 


the Phyſicians for Fine and Impriſon- 
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So tho? the Commiſſioners of Sewers Ses seſt Gar, 


yet the King's-Bench: 


are made final, 


247, 180, 282. 
12 Nod. 55. 


ſhall remove them, becauſe they are an calis on Sewers, 
0 0 Ls (WALLS 11 2 33 5 5 a N N 172. : 
inferior Juriſdiction, and therefore ® ex ** 


natura rei are to be kept within their 
Bounds, and though 23 H. 8. Cap. 5. 


honers of Sewers ſhall not be obliged to 
return any Certificates, but into Chancery; 


yet if Commiſſioners refuſe to obey a 


Certiorart, they ſhall be committed, be- 
cauſe theſe Statutes are not ſuppoſed to 
es take 

* From the Nature of the Thing. 


fays, the Commiſ- 
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; take away the Authority of the King's 
Bench, from the keeping them within 
their Limits; but becauſe : Juriſdictions 
erected againſt ſudden Inundations, the 
Court takes this Precaution, that before 
ſuch Orders are filed, the Court will hear 
Counſel concerning them, that if there 
be any ſudden Occaſion, they may be 
ſent down; but after filing, unleſs the 

Complaint be of the ſame Term of the 
Irregularity of the Filing, they never 
grant a Procedendo, for when the Order 

* 1s filed, it becomes a Record of the 
 King's-Bench,, and they either quaſh it, 
if irregular, or inforce it by their own 

| Power. 55 1 
Salk, 147. 42. WHERE a Certiorari removes an order 
Stel des 24 Of Juſtices whereon Appeal is granted to 
Rem. 269. the next Seſſions, as for the removing of 
WE Poor, &c. there no Certiorari ought to 
Sera, 232. £67, be granted till the Time of Appeal is 

: expired; becauſe, the Quarter Seſſions is 
final as to the Merits, and ſuch Certio- 
raries would hinder the Remedy of Ap- 
peal provided by the Statute, fince the 
Court above cannot proceed on the 
Merits. WO.” Os ph! 

Salk. 148. Loa BUT where there is no limited Time 
1 by any Statutes for Appeal, though there 


Sid. 296. Comyn 


86. pl. 54. be a ſuperior Juriſdiction, there the Court 
12 Mod. 403. | | | 


499. 2 Sta. will grant a Certiorari; as where — 
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of Juſtices were made for the Repair of Bund K. B. 
Cardiffe Bridge, though the grand Seſ- 329. Sell, Caf, 
ſions might ſend. a Certiorari, becauſe 
they had a Superintendency over the Ju- 


ſtices; yet ſo had the King's-Bench too, 


who are to keep all inferior Juriſdictions 
within their bounds. '_ | = | 
ALL Indictments may be removed as Salk. 244. 149. 
well before, as after Conviction; but if 
the Certiorari comes after the Jury is Before 104. 


| ſworn, the Juſtices muſt return the Ver- nb. 29%: 


dit; becauſe the Jury are ſworn to try 


the Iſſue, and the Criminal is to be put 


on ſuch Jury; but this ſeems to have 

been intended where the Certiorari has 

not the Clauſe * Quod Dominus Rex vult. 

pred. coram ſeipſo terminari, et non alibi, 

But in ſuch Caſes when it is after Verdict, Sa. 145. 

the Court will often grant a Procedendo, 

that the Juſtices who tried the Priſoner, 

may fine him, being beſt conuſant of 

the Heinouſneſs of the Offence. 
IN an Indictment before the Juſtices of sa. 44. 149. 

Aſſize, or Goal-delivery, the Court will $7 car, 286. 


not remove without ſpecial Cauſe ; be- 


cauſe the King may have his Indictment, 


which is his Declaration, where he pleaſes; 


yet when it is before a proper Juriſdic- 
tion, and in a proper Way of being 
1 ſpeedily 


1 That the Lord the King will have it determined before 
bimſelf, and no where elſe, ay 


5 
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Salk, 14 5 . 


Salk . 146. | 


Saik, I 51 . 


6 Mod. 61. 

3 Salk. 78. pl. 1. 

2 Ld, Raym. 
971. 


Salk. 147. pl. 17. 


it cannot do on a Indictment alone. 
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ſpeedily determined, it would generally 


delay the Proceedings againſt Criminals if 


it ſhould be removed; but this is diſcre- 
tionary in the Court according to the Na- | 


ture of the Offence. 

So where there is a Proſecution ap- 
pointed by the Statute, as before Juſtices 
for not taking the Oaths at the Quarter- 


Seſſions, for not coming to Church, there 


the Court will not remove it till after 


Conviction; becauſe it would render the 

Proſecution ineffectual, fince they can- 
not proceed otherwiſe than as the Court 
has appointed. 


Ir a Certiorari iſſues to remove In- 


dictments againſt ſeveral Perſons, * in 


guibus A. B. & C. indictati ſunt, with- 
out ſaying, Þ vel aliguis eorum indiffat. 
exif}, this will not remove the Indictment 
where A. is indicted alone; ſo if it be to 
remove Orders againſt A. and B, it will 
not remove an Order againſt A alone. 

A Certiorari after Conviction, ought to 
remove the Indictment and Conviction, 


and if it makes mention of the Indidt- 


ment only, and not of the Conviction, 
the Certiorari ſhall be quaſhed; becauſe 


the Court proceeds to fine, or remits it 


to the Juſtices to fine the Parties, which 


| Tut 


* In which A. B, and C. are indifted. 
f Or _ of them i is indicted. 
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Tax Fiat for the Certiorari, muſt be $a. 155. 
3 Salk. 80. pl. 6 


of the ſame Term of which it ies, and e ton 


to remove Indictments by the new Sta- 239. Chap. 27. 


tute, the Judge muſt ſign the Certiorari, 


as well as the Fiat. 
Tux Tenor of an Order is not a good gat. 147. 


Return, for they muſt judge on the Re- 


cord itſelf. 


Tax Return af. a Cocvidtion: in En- Sik. 14. 
oliſh is good, becauſe the Juſtices are 
not obliged to record in. Latin. 

ON a Certiorari to return the Con- Salk. 14. 
viction of Deer-ſtealing, if a Warrant to . 
diſtrain be firſt iſſued, the Conſtable may 
ſell the Goods, becauſe the Execution 1s 
begun, and the Certiorari is not intended 
more than a Writ of Error, to hinder an 


Execution from proceeding which was 
begun before. 


On a Certiorari to return an Inquiſition 
for a forcible Detainer, if the Force con- 
tinues after. the Certiorari, the Juſtices 
may record it, otherwiſe the Party would 


have been prevented of his Remedy by 


the new Force, and would ſhelter him- 
ſelf to commit an Injury under the new Silk. 155. 
Certiorari ; but they cannot award Reſti- 
tution, becauſe the Certiorari ſtops the 
Proceedings, any otherwiſe than to record 
the Force, that they may have Remedy 


thereupon above.—6 H. 8. Cap. 6. The sa. 352. 
Court 
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Court is enabled to ſend; down India. 


ments of Felony, though they are filed, 
but in no other Caſes can a Cauſe be re- 
manded when it is once filed. : 


VWæꝝIX or Richr o oF Do WR. 


THIRDLY, We come to Writs relating 


to Eſtates for Life, and they either relate 
to Eſtates in Dower, or to other Eſtates 


for Life. 


FIRST relating to Eſtates in Dower ; 
and they are either, 


3ſt, Droitural. 
_ 2dly, Poſſeſſory. 


FIRST, Droitural, as the Writ of Right 
of Dower, concerning the Quarentine. 


SECONDLY, Poſſeſſory, as firſt, the Writ 


at Dower, “ unde nihil habet. 


Secondly, the Writ of Admeaſurement 
of Dower. 


Thirdly, the Writ ＋ de Dote affignands. 
SECONDLY, relating to other Eſtates 
for Life, as a Writ of + Rod ei deforceat. 

Firſt of the Writ of Right of Dow R. 


DowEk is the Proviſion which the 
Law makes for the Wife, after the 
Dec eaſe 


* Whereof he has tk ＋ For ſocks Dower. 
I That the Party is deforced. | 


Writ 
ment 
mda, 


ſtates 
rceat, 


ER. 


the 


the 
ceaſe 


Dower. 
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Deceaſe of her Huſband; and 'in Socage 


Tenure, it was originally half during the _ 


Widowhood, ' becauſe whatſoever was 


got during the Coverture, was ſuppoſed 5 


to be by the joint Induſtry of them both; 
but half onſy during the Widowhood, 


becauſe it was not to be carried away = 


from that Family into another; ſo in 
Knights Service, it was a 3d; one 3d 
being allowed for the Performance of the 
Service, and the other two zds were to 
be divided between the Wife and the 
Heir; and here the Wife was to hold 
during her Life; for they confidered it 


here, not as an Acquiſition which was to 


go back into the former Huſband's Fa- 
mily, if ſhe married another ; but as a 

Tenure that was to continue, 3 
to the Form of the Infeudation, which 
was during Life; they therefore looked 
on the Marriage Contract, as an Inſeuda- 
tion after the Death of the Huſband ; not 
only in every Manor which he had at 
the time of the Marriage, but of every 


Manor which he ſhould have during the 


Time of Coverture; but ſince the Mar- 
rage was only a Contract for ſuch Infeu- 
dation, it was not actually made until 
the H had aſſigned, which was the 


Completion of the a hence it 


was, that the Aſſignment was by the 


P 1 
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Heir, whereas all other Infeudations were 


made Coram Paribus Curie, therefore the 


Heir made the Aſſignment as Lord of the 
Manor, who was to create the Tenure; 
but if there was any Diſpute, touching 
the Quantity, it was determinable by the 
Pares. If they did- not like the Rig 
mination, the Wife might remove it to 
the County-Court, and ſo to the Kings 

Court, and the Heir immediately tot A 


King's Court; to avoid Delay to the Wike, 


it was fet out by the way of Metes and 
Bounds, becauſe it was a Tenancy of the 


Heir, and therefore like all other Lands 
in Tenure, was to be ſeparated from the 
Demeſne of the Manor; the Infeudation 
defeated the Deſcent, becauſe by the 
Marriage Contract, the Tenure was to 
take place on the Neath of the Huſband; 
fo only two 3ds can be ſuppoſed to de- 


ſcend in Demeſne to the Heir, fince in 
the other 3d, a Tenure. is created in the 


Wife, to bold of the Heir immediately 
from the Death .of the Anceſtor ; and 
the Reaſon why the Law created this 
a Tenure was, that the Heir might be 

obliged to do the Services for it, during 
the Ti ime of its Continuance, as he was 
obliged to do for all Lands which he had 
given out in Tenure, as well as thoſe 


which he held in Dane; and had 


5 ? 
2 ther 
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Were there been no Tenure, it had been cut 
e the off from the Manor during the Life of 
f the i the Wife; when the Heir was a Tenant, 
nufe; and no Lord of the Manor, the Aſſign- 
ching ment of Nower was in the Nature of a 
y the Sub-infeudation ; and this Tenure con- 
ter- tinues after the Statute of Qui Emptores 
t to LJerrarum, ſince the Heir does not part 
Lings with the Fee. TS 
0 [Ne Tae Writ of Right of Dower is Patent, 
Wie, Bi and (hall be directed unto the Heir, to 
5 and Bi ſue in the Court of the Heir, as it ap- 
of the peareth by Britton; and where the Writ | 
Land is directed unto the Heir of the Huſband, 
m the and the fame Heir is ſeiſed of the Land 
dation I hereof the Wife demandeth Dower 3 
7 the then if he will not aſſign Dower unto the 
as 10 i Feme, the Feme who is Demandant, 
band; may remove the ſame by a Tolt into the 
o de- County Court; and alſo may remove the 
ce u fame out of the County Court into the 
= the Common Pleas by a Pone, without ſhew- 
Jiately ng any Cauſe in the Writ, as the De- 
5 an BW mandant ſhall do in a Writ of Right 
his Patent; but the Tenant in a Writ of 
ht be Right Patent, ſhall not remove the Plea _ 
aurins Bi out of the County Court into the Common 
ae Wi Bl Plas, without ſhewing of Cauſe in the 
he had Pone ; and the Tenant in a Writ of Right 
_ Patent, or in a Writ of Right of Dower, 
| 


thee 


may remove the Plea into the Common 
P 2 Pleas, 
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Pleas, by a Recordare out of the Court 


of the Lord, upon Cauſe ſhewed in the 
Writ; and what Cauſes are ſufficient, and 
good to remove the Lords Plea out of the 
Lord's Court, or out of the Country, and 


what not, does appear in the Regiſter ; 


and therefore ſee the Cauſes there; but 
the Demandant cannot remove the Plea 
out of the Court of the Heir, by a Pone, 


becauſe he ought firſt to remove it by a 


Tolt into the County Court, and from 
the County Court, he may remove it in- 


to the Common Pleas by a Pone, without 


ſhewing the Cauſe in the Writ as before 


is ſaid, ſince the Dowreſs holds of the 


Heir, as the Heir holds over of the Lord, 
the Writ of Right of Dower, is directed 


to the Heir, who upon that Writ may 


aſſign Dower without any further Con- 


teſt; and if the Heir be Lord of the 


Manor of which the Wife is to be en- 


dowed, then the Aſſignment is to be by 


| S 


the Heir, with the Approbation of the 
Pares Curiæ, but if the Heir be only 
Tenant, and not Lord of the Manor, 


then the Aſſignment cannot be in the 


Court Baron of which the Tenant holds, 


becauſe the Writ is not directed to the 
Lord, to give him Authority to proceed; 
for the Writ of Right was only where 
the Controverſy happened between the 


2 imme- 
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immediate - Feudatories of the Manor, 
and the Dowreſs is Tenant to the Heir 
and not to the Lord; therefore the Writ 


cannot come into the Court Baron, unleſs. 


where ſhe is to be endowed of the Manor 
jtſelt, or where the Lord is Guardian in 
Chivalry to the Infant, then the Writ 
ſhall be directed to the Lord to endow 
her; and this is an Act done by the 


Lord, as Guardian to the Infant, and as 
annexed to the Eſtate, which falls into 


the Lord's Hands, during the Minority of 
the Infant; but in that caſe, if the In- 
fant had an Eſtate of Socage-Tenure, 
whereof the Wife might endow herſelf, 
that was an Indowment de la pluis belle. 
If the Heir, or Lord of the Manor, 


would not endow the Feme, ſhe might 


have a Tolt into the Sheriffs Court, 


without any Cauſe ſhewn, becauſe it was 
in her own Delay; and when the Heir 


had no Court, unleſs ſhe acquieſced in the 
Indowment made by him, her only Re- 


medy was to remove it by Tolt imme- 


diately; and where the Lord was Guar- 
dian in Chivalry, and refuſed to endow, 
becauſe ſhe might have Dower de /a 
pluis belle, into whatſoever Court the 
Cauſe was removed, he might plead ſich 
Title to Dower in the Wife, in Bar of 


his Aſſignment, becauſe the Lord was 
1 a on 
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not obliged to divide his own Feud, if hol 


the Wife had otherwiſe a ſufficient Dower ſue 
to ſuſtain her; and in a Writ of Right Cov 


Patent, the Plea may be removed at the agal 
Tenant's Suit, by a Recordare out of the ſhal 
Lord's Court into the Common Pleas, be- Hut 
fore the Juſtices there; and by the ſame Lan 
Reaſon it ſeemeth, it may be removed Fen 
at the Suit of the Tenant, in a Writ of of t 
Kig hi of Dower, out of the Heir's Court, can 
into the Common Pleas, before the Juſti- but 
ces there, by a Recordar e for good Cauſe; ſtant 
but Quere. her 
AND if the Huſband do enfeoffe 2 | Don 
Stranger of all his Lands, and dieth, * retu 


his Heir hath nothing by Deſcent; now ſhall 
if the Feme be to ſue forth a Writ of B, c 
Right of Dower, it ſeemeth that ſhe 
| fhall direct it unto the PFeoffee, for after 
the Endowment, the Feoffee ſhall be her 
Lord, and ſhe ſhall hold the Dower of 
him by Fealty; but before the Statute 
de quia Emptores Terrarum, if the Huſ- 
band enſeoffe a Stranger of Parcel of his 
Lands, to hold of him, then if the Feme 
be to ſue a Writ of Right of Dower 
againſt the Feoffee, the Writ ſhall be 
ſued in the Heir's Court, and the Writ 
be directed unto the Heir, for the Seignoty 
that remaineth in him. 
Ap ſo if the Hutband, at this Pay, 


giveth. Parcel of his Manor in Tail, 5 
hol 
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hold of him, and dieth, the Feme chall 


ſue her Writ of Right of Dower in the 


Court of the Heir of her Huſband, and 
againſt the Donee in Tail, and the Writ 
{hall be directed to the Heir. hut if the 


Huſband makes a Gift in Tail, of all the 
Lands that he hath, and dieth, and the 


Feme is to ſue a Writ of Right of Dower _ 


of that Land, then the Huſband's Heir 
can't have any Court, becauſe he hath 
but a Seignory in groſs; and therefore it 


ſands with Reaſon, that ſhe ſhould bring 


her Writ of Right of Dower againſt the 
Donee in Tail, directed to the Sheriff, 
returnable in the Common Pleas; and ſhe 
ſhall have this Clauſe in the Writ, “ Quia 


B, capitalis Dominus feodi illius nobis inde 


remifit curiam ſuam. 
DowER is the Conſequence of the 
Marriage Contract, which was under- 


ſtood, that the Wife ſhould have the 3d 
Part of the Eſtate the Huſband was 


ſeized of during the Coverture, to ſuſtain 
heſelf and yaunger Children, during her 
Life: In the Allodial Property, ſhe di- 
vided with the Children, who were the 


Huſband's Repreſentatives, and had Half 


during her Life, becauſe the was ſuppoſed 
to be equally concerned } in the Acquiſi- 
E424 tion, 


* Becauſe B. the bisf Lord ew t! at Fee hath omni ted ta 
us his Court thereof, | 
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tion.—In Knights Service, ſhe had a zd, 
becauſe one 3d was allowed for the extra- 
ordinary Burthen of the Tenant, one zd 


for ſuſtaining the Heir, ſo that ſhe al- 


ways equally "divided with him ; but the 
Heir was always to ſet it out, and ſhe was 
not to carve for herſelf, becauſe the Wife 
held of the Huſband's Repreſentative, as 
inferior to the Huſband, and conſequent. 


ly as ſubject 1n Tenure to the Heir, who 


repreſented him; but if the Heir did 
not ſet out according to Equality in his 
Court, ſhe might apply to the County 
Court, and to the King's Court; and 
where the Heir had no Court, ſhe might 
enter * Dominus remiſit curiam ſuam, and 


thereby the Writ of Right of Dower was 


_ returnable into the King's Court; but if 


the Heir had a feudal Court, ſhe might 
there have it ſet out, and then it was ei- 
ther ſet out, aſſigned by the Heir him- 
ſelf, or by his Pares ; for this was an Ad 
which the Lord himſelf might do, as 
well as his Pares in that Court, becauſe it 
was preſumed, that he would be rather 

more beneficent towards his Mother, than 
act according to the ſtrict Diviſion re- 
quired by the Law ; and this Power con- 


tinued to the N as long as the Tenure | 


CON» 


* Beeaufe B. the — Lord of that chat bas remitted io u 


Fis Court thereof. 


The Law of Executions. 
continued; ſo that he had a Power over 
the Lands as a feudal Lord, before the 
Statute of Quia Emptores, &c. If the Huſ- 
hand had aliened the Lands, to hold of 
himſelf, fince the Feoffee continued feu- 
datory to the Huſband, the Heir was to 
aſſign Dower in his Court; but ſince the 
Statute, the Feoffee holds of the Superi- 
| or Lord, therefore: the Heir remits his 
Court, and the Writ of Right of Dower 
is to be brought in the King's Court, by 
Dominus remifit curiam ſuam ; but the 
Tenant in Tail or for Life, &c. did after 
the Statute hold of the Lord, and there- 
fore the Heir's Aſſignment of Dower 
continues. „’ 

Ap ſo, if the Huſband make a Leaſe 
of all his Lands unto a Stranger for Life, 
and dieth, and the Feme 1s to bring a 
Writ of Right of Dower againſt the Lel. 
ſee for Life, then it ſeemeth reaſonable, 
that the Feme have her Writ of Right of 
Dower againſt the Leſſee for Life in the 
Common Pleas, becauſe that he, in the 
Reverſion, hath not any Court; and al- 
though that this Clauſe, Qui B. Ca- 
pitalis Dominus, &c. be put in theWrit ; 
if the Lord have not any Court to hold, 
becauſe it is a Seignory in groſs, and not 

| any 


* Becauſe the Lord hath remitted bis Court, 
F Becauſe the chief Lord, &C. | 
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any Demeſne Lands to hold a Court, and 
that there is not any Matter apparent re- 


maining in the' Chancery, to prove' the the 
Lord's Will and Aſſent to remit his Lo 
Court, yet the Writ returned into the ren 
Cammon Pleas before the Juſtices there, 9 
is good, and they ſhall proceed there- wh 
upon, if the Lord hath not any Court to her 
hold Plea for this Matter; and it ſeem- WM Re 
eth, that the Lord ſhall not have his Ac- the 
tion againſt the Demandant for ſuing the this 
Writ in the Common Pleas, if he hath no We 
Court to hold Plea thereupon, and to do 972 
Right unto the Party; but if the Lord hat! 
hath a Court to hold P lea, then he may ther 
have a Prohibition. to the Juſtices of the ſue 
Common Pleas, that they do not proceed cove 
upon the Plea, otherwiſe not: quere of this dire: 
Matter. When the Huſband being dian 
Lord aliens Lands to hold of the ſu- Rip] 
preme Lord, of Conſequence they are no Wil of t 
more attendant to his Court; and there- the \ 
fore there is implied a * Dominus remijit the 
curiam ſuam, ſo that no Action lies for the of th 
Heir for bringing the Writ in the King's ſhe 0 
Court, ſince the Anceſtor remitted his omit 
Court by ſuch Alienation ; and no Action any 
lies by the Meſne Lord, becauſe the Title . was 
of the Wife begins before the Tenure put t 
aroſe to him; for the Wife's Title ariſes the [ 


| Tow from 
* hereof ſhe bath nothing, : 8 W 
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from the Seiſin of the Huſband, which 
was preceding the Alienation, whereby 


remitted to the Crown by Alienation. 


| Reſidue againſt the ſame Tenant, and in 
the ſame Town; then ſhe ought to ſue 
this Writ of Right of Dower ; for the 
Words of the other Writ will not ſerve, 
viz. * unde ni] habet, becauſe that ſhe 
hath receded Part of her Dower, and 
therefore of Neceſſity it behoveth her to 


cover the Reſidue ; and the Writ ſhall be 
directed unto the Heir, or unto his Guar- 
dian, if he be in Ward, as a Writ of 
Right Patent ſhall be, &c. The Reaſon 
of this is, becauſe poſſeſſory Writs, as 
the Writ * unde nil habet is, muſt demand 
the whole Dower, of the whole Eſtate 


the can have but once; therefore if ſhe 
any of the Lands of which the Huſband 


put to her Writ of Right of Dower as to 
the Reſidue of the Lands. 

„ X h AND 
* Whereef one hath nothing. 1 


the Alienee is attendant upon the next 
Lord, and by Conſequence, the Court is 


Aup this Writ of Right of Dower lieth 


where a Feme is endowed of Parcel of 
her Dower, and ſhe would demand the 


ſue this Writ of Right of Dower, to re- 


of the Huſband, and that poſſeſſory Writ - 
omits out of the Writ of * unde nil habet, 


was ſeized during the Coverture, ſhe is - 


WW 
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Any if a Feme loſes her Land, which 


ſhe holdeth in Dower by Default in a 


Precipe quod reddat ; yet, according to 
the Opinion of ſome Men, ſhe. hath x 


Writ of Right of Dower ; but it ſeemeth 


x3 Ed. Chap. 4. 
2 Inſt. 34. 7. 


by the Equity of the Statute of Meſtnin- 


fter, 2 Cap. 4. that if a Feme loſe by De- 
fault the Land whereof: ſhe hath had 


Dower, that by that Statute, ſhe ſhall 
have a quod ei deforceat, to recover that 
Land; and before that Statute, ſhe had 
no Remedy to recover the Land, but only 
an Action of Deceit if ſhe were not ſum- 
moned in the Writ of Right of Dower, 


At Common Law, if Tenant for Life was 


barred in the poſſeſſory Action, he could 
never have the Action droztural ; but if 
he was barred of his Seiſin, as he was in 


the poſſeſſory Action, he was barred of 


his Right for ever; and the Reaſoh is, 
becauſe no body could have a final Judg- 


ment to Perpetuity, to put the Lands in 


Peace, but the very Tenant, or the Te- 
nant in Fee-ſimple of thoſe Lands, and 
that bound the Right for ever againſt all 


| Perſons, even againſt all Strangers that 


Seiſin was a Bar to their Right, ſince 
they had not a meer Right diſtinct from 


did not claim within the Year and a Day; 
but Tenant for Life of Lands claims the 
Seifin only, therefore, whatever barred the 


| the 
® Tþhet he deforces her. 
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the Seiſin; and therefore, if ever the Te- 
nant in Dower was barred by Default in 
a Writ of Dower, * unde nil habet, ſhe was 


Bar to her Seiſin, was a Bar to her Right; 
but if the Lands were omitted in the 


ment in that Writ could be no Bar as to 
| the Dower in thoſe Lands, becauſe the 
judgment was not concerning the ſame; 

but as to the Lands mentioned in the 


Bar, till helped by the Statute of Meß- 
mier, 2 Cop. 4. which gives the T quod 


ei deforceat. 


the ſame by A/ize in an Action tried; it 
ſeemeth ſhe hath no Remedy but by At- 
taint; for it ſeems ſhe ſhall have no Re- 
medy to recover by a Writ of Right of 
Dower, becauſe ſhe had the Land once 


poflefſion of the ſame; ſo that the Title 
was executed, and ſo ſhe ought to ſue an 
Action of her own Poſſeſſion, if ſhe be 


extends to Eſtate U Life, or in Dower, 


upon the Merits of their Cauſe. ee 
after the Plea removed into the Common 

| Pleas, 

a 22 WL bath nothing, 17 bat he deferces her. 


perpetually barred thereby; dekauſt the 
Writ of Dower, “ unde nil habet, the ſudg- 
Writ, the Judgment by Default was a 


AnD if a Feme hath Dower, ad loſe 


aff} gned to her in Dower, and ſhe was in 


afterwards deforced ; for the Statute only 


where the Tenants loſe by Default, and 
not where they are barred by Judgment 
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Pleas, the Proceſs is then a Grand Cape, 
and a Petit Cape, and in the Heir's Court, 
the Manner is to make a Proceſs in the 
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Nature of a Summons, and of a Grand 


and Petit Cape, and the Writ directed 
unto the Heir is thus: 1 


RT” * Rex, A. falutem. Præcipimus tibi quod 
Reg. 3+ fine dilatione plenum rectum tenens B. que 
fuit uxor C. de tertid parte decem acra- 
rum terre cum pertinentiis in W. quam 
clamat tenere de te in dotem per liberum 
ſervitium tertiæ partis unius denarii per 
annum pro omni ſervitio, quam c. ei de- 

forceat. 


Writ of Right © Tye King, to A. Greeting. We 
ae © command you, that without Delay, you 
do full Right to B. who was the Wife 

of C. of a third Part of ten Acres of 
Land, with the Appurtenances in V. 

which ſhe claims to hold of you in 
* Dower by free Service, of a third Part 
© of one bebe yearly, for all Services, 
* from which, &c. ke deforces her. 


AnD alſo a Feme may have a Writ of 


Right of Dower of the Moiety, according 


to the Uſage of Gavel-kind, where ſhe hath 
received Part, and is deforced of Part ; 


and alſo it appeareth by the Regiſter, => 
e 


the 
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the Feme ſhall have a Writ of Right of 
Dower directed unto the Heir himſelf, 


where he himſelf deforceth her of the 
Profits of an Office, and tne Writ is ſuch 5 | 


| Rex, A. ſalutem. Præcipi mus, &c. te- Pro vi & . 


cum clamant. per- 


neas I. et B. uxori ejus de tertid parte ex- tinere ad liberum 
ituum provententium de cuſtadia gaole ab- 833 | 
batia de W. et de tertid parte trium ro- . 3. 
darum terræ, unius rode prati, & 2 
ths tot panum & fot lagenarum cerviſiæ & 
tot ferculorum per diem, vel per ſeptima- 
nam, vel per annum, cum pertinentiis in 
vill Weſtmon. quas clamant pertinere ad 
lberum tenementum ſuum, gued de te te- . 
net in dotem ipſius B. in eddem villd et te- 
nere de te per liberum ſervitium inueniendi 
tertiam partem cuſtis pro cuſtodid gaole 
prædictæ et portæ ejuſdem abbatiæ pro 
anni. ſervitio: que tu ipſe eis deforcigs. 

Nota, Que in cheſum maner de Bayly, in 
f quelle le baron avoit fee, quelle Bayly 
pu office la femme purra per luy meſne, ou 
per autor pur luy fufficientiment garder : 
lavera Dower. Mes auxi come ſeneſcal 
ou Marſhal de Angleterre, ou el ne pact 
fair office, el ne ſera my , dome. Quære 
de dete commitiſſæ marchie. Auxi femme 
poet avoir brief de droit de dower de me- 
dietate Fe P uſage, Reg. rd. 


. Tur 
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Writ of Right 
Patent of Dower 
for an Huſband © 


and his Wife, 
when they claim 
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The King, to A. Greeting. We com- 


mand, Sc. that you render to J. and B. 
© his Wife, a third Part of the Profits ari- 


that it belongs to ©: ſing from the Wardenſhip of the Gaol 


a Freehold, &c. 


for the Women e and Abbey of WV. and a 3d Part of three 


. 


Rods of Land, one Rod of Meadow, and 
Rent of ſo many Loaves, and ſo many 
Flagons of Ale, and ſo many Meſſes of 
Meat, by the Day, by the Week, or by 
© the Year, with the Appurtenances inthe 


WET City of Weſtminſter, which they claim to 


© belong to their Frechold, and which 
© they hold of you as the Dower of . in 
the ſame City, and to hold of you by 
free Service, of finding you a third Part 
'of the Expence for keeping the afore- 
ſaid Gaol and Gate of the ſame Abbey, 


EY ag 0 


: * for all Services ; 3 from which you de- 


© force them. 


© Note, In every Kind of Truſt in 
© which the Huſband has Office, which 
_ © Traſt or Office the Wife can execute 


© by herſelf or Deputy, ſhe ſhall have 
© Dower. But of Steward or Marſhal 


of England, which Office ſhe cannot 


© execute, ſhe ſhall- not be endowed. 
© Quere of the Dower of a Countels of 


© the Marches? A Wife may alſo have 
Vrit of Right of Dower of a ET 


6 according to Cuſtom. 


Sts 
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Th 
1 B. 


ari- 


8 of Stallage coming from the Fair of D. and 
| * good, without ſaying the Moiety of the Pro- 
nan fits of the Stallage ; for Stallage is a Profit. 
es 0 Roftal. Entrys 234. detertid parteexituum 


r by & proficuor. de quodam mercato quolibet anno 


n the 


* Baibff, Parker, &c. without demanding 
Kin the 3d Part of the Office, becauſe entire; 
u by doubted in the. Office of I. v. 45. E. 3. 


Part 
fore- 
dbey, 


x de- 


of the 3d Part of the Profits of a Mill, and 


Mill in her, 21 E. 3. 51. Dower of the 
zd Part of the Office of the Marſhalſea. 
ſt in And by this Writ it appeareth, that a Feme 
hich hall have a Writ of Right of Dower of 
ecute 
have 

irſhal 


annot 


purtenant unto the Land which ſhe 


thereof, ſee Statham Tit, Dower, 3 H. 5. 


wed, Or THE War r QUARENTINA HA- 
ſs of BENDA. 
avel. 


Tax Writ of + Quarentina babends, lieth 


olety where a Man dieth ſeized of a Meſſuage 


SEE Fair held every Year, &c 


Having Duarentine. 


SEE I 5 E. 3. Dower 81. Dower :de- 
manded of the Profits coming from a 
Fair, of N. 11. E. 3. Dower 85. Co. Lit. 
32. Dower is demandable of. the Moietyj 


infeſto, &c. 12 E. 3. Dower may be de- 
manded of the 3d Part of the Office of a 


Dorer go. here the Feme is endowed 


had the Freehold of the 3d Part of the 


that Thing which is appendant, or ap- 
holdeth in Dower ; if ſhe be deforced 


. and 
i :@ 
| 07 the third Part of the Mues and Profits of a certain 
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and Lands, and immediately after the 


Death of the Huſband, the Heir, or he 


Who ought to have the Lands after his 
Death, will put the Wife out of the Mef. 
ſuage, Sc. then the Wife ſhall have this 
Writ; for by the Statute of Magna Charta, 


Cap. 7. the Wife ſhall remain in the Ca- 


pital Meſſuage after the Death of her 

Huſband for forty Days, if it be not a 

Caſtle, and that Writ is Vicountiel, and 

9 ll. 3. a loft. ic. ſhall be directed unto the Sheriff, and he 
ſhall hold Plea thereof — This Writ was 

given by the Statute of Magna Charta, 

Cap. 7. and therefore the Statute 1s re- 

cited in the Writ; and 1t-was for the 

Time which the Wife was to continue in 

the Huſband's Houſe, and until ſhe had 

got an Aſſignment of her Dower z and thit 

the unnatural Heir might not turn her out 
immediately; therefore the Writ is Vi- 
countiel, that the Sheriff might reſtore 

her, in caſe ſhe was put out before the 

forty Days were ended ; and the Writ is 

—_—;-.. -* ; e el 


Quod mu“ er ha- 
bea Quarentinam 


faam & ration = Rex, dic. Fc. vel ballivis ſuis Suth. ſali- 
bile eſtoverium 75 * EIFS 

tua ce come fem. Fx quereld B. quæ ful uxor R. ac. 

Rel. 15 b. cepimus, quod cum in magnd charts de li- 

bertatibus Angliæ contineatur, quod vidie 

maneant in capitali meſuagio maritorut 

ſuoram per 40 dies poſt obitum maritorum 

prœdiclorum, nifi mejuagia illa caftra ſunt, 

4 — anjra 
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infra quod tempus dotes ſuæ afignentur _— 


eiſem, et quod interim habeant rationabi- = 
ha eſtoveria de bonis eorundem I. de C. 9 
ipſam B. ſatim poſt mortem prædicti R. a | 
uri ſui de capitali meſuagio, quod Fruit | | 
gjuſdem R. in H. licet caſtrum non fit nec 
ds ei aſſignata Juerit, wrolenter ejecit, et 

ipſam eftoverium ſuum de bonis eorundem 

communibus percipere non permittit, in ip- 

us B. damnum non modicum et gravamen, 

et contra tenorem carte prœdictæ, et quia 

præfatæ B. injuriari nolumus in hac 

parte: vobis mandamus quod vocatis coram 

vobis partibus prædictis, et auditis hinc 

inde earum' rationibus, eidem B. plenam 

et celerem juſtitiam inde fieri faciatis juxta 

lenorem carte prœdictæ : ne pro defectu 

ſuſtitiæ querela ad nos per veniat ſterata, 

T. Sc. 1 7 


Tux King, to the Sheriff, Ge. or to That » Woman 

* his Bailiffs of §. Greeting. We under- meg 
*ſtand from the Plaint of B. who was px e in en 
Wife of R. that whereas it is contained mon. 

in the great Charter of the Liberties of 
England, * that Widows may reſide for 
* forty Days after the Death of their ſaid 
* Huſbauds, in the capital Meſſuage of 
; their Huſbands, unleſs the Meſſuages 


02-2: * 


bh Magna Charta, g Hen. 3 | alias 7+ Fee? 2 Inf. p. 16. 
Stat, Merton, 20 Hen, Chop 1. See 2 N Pe 79. Co. 
Lit, 32. C. F. V. J. 181. | 
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| be Caſtles, within which Time their 
< Dowers are to be aſſigned them; and 
that in the mean time, they may have 

© reaſonable Eſtovers of their Goods: J 

© of C. with Violence ejected B. imme- 

© diately after the Death of the aforeſaid R. 
her Huſband, from the capital Meſſuage, 
which belonged to the ſaid R. in H. 
» © tho' it was no Caſtle, and tho' no Dower 
© had been aſſigned her, and. does not 

© ſuffer her to take her Eſtover out gf the 
common Goods, to B's: no! ſmall Da- 
mage and Grievanee, and contrary to 
the Tenor of the aforeſaid Charter, and 

© becauſe we will not have the aforeſaid 
B. injured in this Behalf: We com- 
mand you, that having ſummoned be- 
fore you the Parties aforeſaid, and ha- 
ing heard their Reaſons thereupon, you 

* cauſe full and ſpeedy Juſtice herein to 
be done the ſaid B. according to the 
Tenor of the aforeſaid Charter: That 
a ſecond Plaint come not to us for 
want of Juſtice. Witneſs, Sc. 


AnD upon that Writ, the Sheriff ſhall 
award Proceſs againſt the Party, to come 
and anſwer the ſame, and ſhall not fla 
until the County Court be holden ; for 
this Writ is a Commiſſion unto him, and 
upon the ſame he ſhall immediately 57 
Fo 4 > ON 


De FI of 8 


Proceſs againſt the Party, to anſwer, Ge. 
within two or three Days, according to 
his Diſcretion; and thereupon to proceed 
2s Juſtice ſhould do.upon a Commiſſion 
of Oyer and Terminer, &C. + 


"Dow * nb Min HABET. 


A wRIT of Dower * unde nihil habet, 
lieth in a Caſe where a Woman taketh an 
Huſband, who is ſole ſeized of Lands or 


Tenements, to him and his Heirs, in 


Fee-ſimple, or to him and the Heirs of 
his Body ; or if the Huſband, during the 
Marriage betwixt him and his Wife, be 
ſolely ſeized in Fee-fimple, or in Fee- 
tail of ſuch Eſtate, that the Iſſue begotten 
between him and his Wife, may inherit 
the ſame; then, if the Huſband doth 
alien the Gave.” or dieth ſeized thereof, 
or be thereof diſeiſed and dieth, his Wife 
ſhall have a Writ of Dower * unde nihil 


abet, againſt him who is Tenant of the 


Freehold of the Land, or againſt him 
who is Guardian in Knight Service of the 
Lands ; and the Form of the Writ is 


thus: 


Rex, vicecomiti ſalutem. Praci pe A. De dote unde al- 
quoa, Sc. reddat B. gue fuit uxor C. ra- 


22 tionabilen 
* Whereof ſhe hath nothing. 
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tionabilem dotem ſuam, quæ eam contingit 
de libero tenemento quod fuit prædicti C. 


quondam viri ſui in N. unde nihil habet ut 


 dicit, et unde queritur quod prædictus A. 
ei deforciat, et nifi, &c. tunc ſummoneas 
bonos ſummonitores prædictum A. quod fit, 


OfDowerwhere-= THE King, to the Sheriff, Greeting. 


of ſhe hath no- 


thing, 


B. who was the Wife of C. her reaſon. 
* able Dower, which belongs to her, of the 
* Freehold which was the aforeſaid C's, 
* formerly her Huſband in N. of which 
© ſhe has nothing as ſhe ſays, and from 
* which ſhe complains, that the aforeſaid 


© A. deforces her; and unleſs, &c. than 
* ſummon by good Summoners the afore- 


* ſaid A. that he be, Gc. 


Note, altho the Writ be conditional, 

* ii fecerit, tunc ſummoneas, yet the De- 
mandant is not bound to accept the tender 
in Pais; for then ſhe ſhould loſe her Da- 

, mages for the Time paſt ; nor is the Te- 
nant bound to tender it there, and yet he 
may plead in the Common Pleas, , touts 
temps priſt. 11 H. 4. 62. 11 H. 4. 40. 41: 

T is plain that the Wife can't have 
Damages but from the Time of her De. 


mand, becauſe the Tenant of the Land 
| cant 


* Unleſs he hall male, then ſummon. 
F Always ready, 1 


Command A. that, &c. he render to 


neas 


22 


ting. 
Tr to 
on- 
fthe 

Cs, 
hich 
from 
eſaid 


than 
fore - 


onal, 
De- 
>nder 
Da- 
Je- 
et he 
Foul 
. 41. 
have 
r De- 
Land 
cant 
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can't ſet out the Dower, till the Feme 
be there to accept it; for ſhe muſt be 


there to accept it, or elſe there can be no 
| ſetting out of the Dower; ;- and therefore, 


when the Writ of Dower .comes to him, 
he's not bound to ſet out the Dower, be- 
cauſe the Dowreſs is not with the Sheriff 


to accept it; indeed, if ſhe comes with 


the Sheriff, it will males 2 Demand in 
Pats, from thence to recover her Dama- 


ges, in the ſame Manner as if ſhe had 
made her Requeſt before the Writ 
brought; but if ſhe has not made ſuch De- 
mands in Pais, the Tenant may plead 


* zouts temps priſt, ſince, as it is ſaid, he 
is intitled to the Profits till Default; but 
he can't plead * tquts temps priſt againſt 
her after an Eſſoin Caſt; becauſe by that 
his Delay appears on Record. | 

; _ againſt the Guardian the Writ is 
u 
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Pracipe T. cuſtodi terre & heredis I. vetucoutoten, 
vel cuſtodi terre heredis I. quod &c. rede e % 


dat B. que uit uxor C. Sc. ＋ 


CouMAND T. Guardian of the Land, Againſt a Gvar- 


and Heir of J. or Guardian of the Heir of“. 
2 5 A 


* Ahkuays ready. 


+ Va forma tenet fro ve 1 it nee totius «ww feve Mele | 
e. Rez. 101d, | 


| 
l 
| 
| 
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J. that, &c. he renders B. the Wife of 


8 Ge. 


Note, 1 : E. 3. * 242. If he be 


Guardian of the Land and Body, he 
ought to be named fo in the Writ, other- 
wile it ſhall abate, 18 E. 2 Brev. 832. 

BECAusE if thi Dowreſs don't name 


him Guardian of both in the Writ, ſhe 


don't intitle herſelf to the action againſt 

him; for he is not to ſet out Dower for 

her, but as Guardian of the Infant. And 

Note; ſhe ought to make him Heir by 

the Writ to him that was laſt ſeized, 

II E. 3. Brev. 471. becauſe, if the Writ 

be brought againſt the Heir of the Aſſig- 

nee of the Huſband, unleſs ſhe ſhews 

' that the Tenant is Heir to the Perſon who 

W.'.as laſt ſeized, ſhe don't intitle herſelf 

to an Aſſignment from him; otherwiſe 

where the Wife is endowed "Y ad oftium 
ecclgſiæ, it is thus: 


bee nee Praæci pe T. quod, &c. WS, B. gue i 


ad oſtium eccle- 
— uxor C. decem acras terre cum pertinentis 
es. 17%% in N. de quibus prœdictus C. quondam vir 
7 ?pfrus B. eam dotavit ad oftium ecclejie 
quando 


* This Form holds ale it be a — of all the 
Land, or Part. 
＋ At the — Dopr. 


„ m m 


9 Roo. 


c 
c 
c 
e 
c 
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quando eam deſponſavit, unde nibil laber 1 ; | 1 
dicit, & unde, Sc. 
Nota, Que le regiftre ne done mye juſti 
cies de dower, mes la ou la femme eſt endowe 
al buys de Pegliſe, et ideo quære / touts 
auters briefes de dowers poent eftre pledes en 
countie on *. cel element, Se. Reg. bid. | 


© COMMAND T. that, Go. ha render to ene 
© B. who was the Wife of C. ten 3 
© of Land with the Appurtenances in N. 
* of which the aforeſaid C. formerly B's 
«* Huſband, endowed her at the Church 
Door, when he eſpouſed her, of which 
* ſhe has nothing as ſhe ſays, and there- 
-. © fore, Ge. 
Note, That the Regiſter does not 
give a Juſticies of Dower, but where 
© the Wife is endowed at the Door of the 
Church, and therefore, guere whether 
« all other Writs of Dower can be plead- 
ed in the County, or out of it only, &c. 


Axp if ſhe be endowed * de Mane 
patris, then thus. 


Præcipe A. 1 3 B. que fait! De aſſeaſu patris , 
Aron C. 100 acras terre cum pertinentiis an 
in N. de quibus prœdictus C. fil. & heres Reg, 170, b 

 thfius A, quondam vir ipſius B. de * 


*Mitb the Father's nt. 
os 
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Of the Father's 


Aﬀent at the 
Church Door, 


De Dote in Lon- 
don. 
Reg. 1 70. b. 
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& voluntate prœdicti A. patris fur, eam 


dotavit ad oftium eccle N quando eam, Ge. 


© CoMManD A. that he render to B. 
© who was the Wife of C. an hundred 


Acres of Land, with the Appurtenances 
© in N. of which the aforeſaid B. Son 


© and Heir of A. formerly Huſband of 
B. endowed her at the Church Door, 


< when, Sc. with the Aſſent and Will 


© of the aforeſaid A. his F ather.“ 


ANp the Writ of Dower * unde nil 


| habet, may be ſued in the County before 


the Sheriff by a Juſticies; and a Wife 


ſhall be 1 of Advowſons, Villains, 


Commons of Paſture, and of other Pro- 
fits and Liberties of which her Huſband 
had any Eſtate of Inheritance, which 


Eſtate, the Iſſue betwixt them, by poſi: 
bility may inherit, Sc. 


AnD the Wife may ſue a Writ of 
Dower of Lands or Tenements in Lon— 
don; and the Writ ſhall be directed unto 
the Mayor and Sheriffs of London, and 
the Writ ſhall be thus. 


Wor, majori vel cuſtodi & wice-comitt- 
bus London, ſalutem. Pracipimus vobis 
_ * A. guod juſte & ſine dila- 


bione 
8 2 fee hs „ 


mp — — — & K AY as Aa 11 ae 


44 Ac 


— 
2 


eam 


Ge. 


B. 
Ired 
Aces 
Son 
| of 


oor, 


Vill 


ml 
fore 
Vife 


ins, 


ro- 
and 
lich 


ffi- 
of 


n- 
nto 
and 


iti 
obts 
la- 
one 
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tione & ſecundum conſuetudinem civitatis 
mfre London, reddat B. que fuit ra- 


ionabilem dotem ſuam, que eam contingit, 


&c. in London, & juſtitietis D. quod 
juſts & fine, &c. ſecundum conſuetudinem, 


Sc. reddat eidem B. rati onabilem dotem 
nam, Sc. in eddem civitate, unde mhil 
habet, ut dicit, & unde queritur quod præ- 


didi A. & D. ei deforciant ſicut rationa- 
biliter monſtrare poterit, quod ei reddere 


debeant, ne amplius inde clamorem audia- 


mus pro defectu juſtitie T. &c. 
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© Tur King, to the Mayor or Guar- of Dower in 


© We command you that you ſummon 
A. that juſtly and without delay, and 


* according to the Cuſtom of our City 
© of London, he render to B. who was 


© Wife of C. her reaſonable Dower, 


which belongs to her, &c. in London, 


* and that you ſummon D. that juſtly 
* and without, &c. according to the 
© Cuſtom, &c. he render unto the ſame 
B. her reaſonable Dower, Sc. in the 


* ſame City, of which ſhe has nothing, as 


* ſhe ſays, and whereupon ſhe complains 


_ © that the aforeſaid A. and D. deforce 

© her, as ſhe can reaſonably ſhew, they 

' ought to render her; that we hear no 
© more 


* dian, and Sheriffs of Londen, Greeting... 


6 
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* more Claim hereof, for want of Jultice, 
© Witneſs, Sc.“ 


Any ® that it appenteth, that a Wo- 
man ſhall have a Writ of Dower in Lon- 
don againſt ſeveral Tenants, by ſeveral 
| Juſtices in the Writ, as well as ſhe ſhall 
have a Writ of Dower againſt ſeveral 
Tenants by ſeveral Precipes, and all in 


one Writ and the Proceſs is Summons, 


Grand Cape, and Petit Cape in the Com- 


mon Pleas. 
B. * de libero tenemento in C. and D. and 


. brought Dower againſt 
B, appeared, and before Plaint made, ſhe 


brought another Writ in the ſame Ville; 


this Writ ſhall abate, although no Plaint 
was made before; for by Shard, one 
ſhall not have two Writs of Dower + und? 


nil habet againſt the Tenant, in the ſame 


Ville, if it be not upon ſpecial Matter; 
as if the Tenant purchaſe other Lands 
after the firſt Writ, whereof ſhe is Dow- 


able. 11 E. 3. Brev. 476. other wiſe it is 
of an Aſſize, 39 


„ 
Tart Writ of Dower being returnable 


before the + Juſticiarii refidentes, the firſt 


Writ is depending at the Time of the 


ſecond Writ purchaſed ; and therefore it 
may be pleaded in Bar thereof, if they 


both relate to the ſame Lands; but > 
N 


5 07 Freehold. 
I Fuſftices ræſident. 


+ Nperegf.ſpe has nothing. 


DD 2. 
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the Caſe of the Aſiixe, if the firſt Writ 
never be returned before the * Jufticiarii 
| frinerantes, the Commiſſion is at an End; 
and a ſecond Writ may be brought at the 
next Aſiaes, ſince the firſt Writ cannot be 
faid to be pending. 


Or ADMEASUREMENT or Da 


Tur Writ of Admeaſurement of Dower 


lieth where the Heir, when he is within 
Age, endoweth the Wife of more than 
ſhe ought to have Dower of, or if the 
Guardian endow the Wife of more than 
the third Part of the Land of which ſhe 
; ought to have Dower, then the Heir at 
his full Age may ſue this Writ againſt 
the Wife; and thereby ſhe ſhall be ad- 
_ meaſured, and the Surpluſage which ſhe 
had in Dower, ſhall be reſtored to the 

Heir; but in ſuch Caſe, there ſhall- not 


be aſſigned anew any Lands to hold in 


Dower, but to take from her ſo much 


of the Land, as amounteth' above” the 


third Part of all the Land which "the 

ought to be endowed; and he need not 
ſet forth of whoſe Affignment ſhe holds, 
17 E. 3. 66. a View is not grantable on 


this Writ. 17 E. 3. 67. contrary adjudg- 
ed, 78 E. 3. 20. And it ſeems that the 


Heir wiki age ſhall have an Admeaſure- 


ment of Dower of his own Aſſignment, 
7 E. 


1 Juſtices itinerant. 
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13 Ed. 2 Inf 
_= 


De Admenſura- 
tione Dotis pio 
Hzrede, W. 2. 
7. 
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7 E. z. Admeaſurement B. but if the 
Heir at full Age aſſigns Dower, he ſhall 


not have this Writ againſt his own 


Aſſignment, 6 H. 3. Admeaſurement 18. 
Ap if the Heir within Age, before 
the Guardian enter into the Land, do 


aſſign to the Wife more Land in Dower 


than ſhe ought to have, then the Guar- 
dian ſhall have the Writ of Admeaſure. 


ment againſt the Wife, by the Statute of 
Weſtmin. 2. Cap. 7. and if the Guardian 


bring the Writ, and do purſue it againſt 


the Wife, yet the Heir at his full Age, 


by the ſame Statute, ſhall have the Writ 
of Admeaſurement of Dower againſt the 


Wife; and the Writ is Vicountiel, and 


ſhall be ſued in the County before the 
Sheriff, and the Writ 1s — if 


Rex, vice-comiti ſalute. ' Queſtus of 
nobis A. filius & heres B. vel conſangui- 


neus & heres B. quod C. que fuit uxir | 


prædicti B. plus habet in dotem de libero 


tenemento quod fuit prædicti B. quondan 
viri ſui in N. 2 Habere debet, & ad 


ipſam pertinet habendum, & ideo tibi pra- 
C juſte & fine dilatione admen- 


ſurari facias dotem illam, ita quod præ- 


dicta C. non habeat plus in dotem de hart- 
ditate prædicti A. quam habere debet & 


ad ipſam pertinet habend' ſecundum ration 


abilem 


=> 


8 — — — ES 


— 
ny, 


. 
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abilem dotem ſuam; & quod prædictus A. 
habeat de dote illd id quod habere debet, & 
ad ipſam pertinet habend. ne amplius inde 
clamorem aud. pro defectu recti, T. Sc. 


* Tux King, to the Sheriff, Greeting. of Aames hie- 
A. Son and Heir of B. or Kinſman, t.. 
and Heir of Bl. has complained to us, 
| + that C. who was the Wife of the afore- 
* ſaid B. has more in Dower of the 
* Freehold, which belonged to the afore- 
© ſaid B. formerly her Huſband in N. 
© than ſhe ought to have, and behooves 
© her to have; and therefore We com- 
mand you, that juſtly and without de- 
© lay you cauſe the Dower to be ad- 
* meaſured, ſo that the aforeſaid C. have 
no more Dower than ſhe ought to have, 
and belongs to her to have, according to 
© her reaſonable Dower; and that the 
aforeſaid C. have that Dower, what ſhe 
* ought to have and belongs to her to 
© have; that wE hear no more Claim 
* hereof for want of Right. Witneſs, Sc. 


Tu Writ of Admeaſurement lies upon 
the Aſſignment of Dower, by the Heir 
within Age, or his Guardian; becauſe 
any act of ſuch Heir within Age, cannot 
intitle her to more than if due by the 
Law, and by Conſequence a Writ 7 

8 AS. 

Stat. Weſtm. 2. 07 13 Edw, Chap. 7. fee 2 Hf. 367. 
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Admeaſurement muſt lie,, and there was 
no view in this Writ; becauſe it pro. 
ceeded upon a Suppoſition that it had 


been viewed, and found to be more than 
a third Part; and therefore to have allow. - 


ed a View Anina in: order to ſee 


fuch an Error, was to ſuppoſe that the 


Writ had originally no Foundation; and 


it was Vicountiel; becauſe it was preſum- 
ed that the firſt Aſſignment was in the 


Court of the Heir; and if there was any 
Miſtake there, it was to be rectified in 
the Court of the Sheriff, ſee 13 E. 3. Ad- 
meaſurement 17. Vet Bratton ſays, if ſhe 


hath Lands in Dower in diverſe Counties, 


there it ought to be Coram Fuſticiariis; 
and Note, there the Tenant ſhall have 
ſeveral Writs. 8 


Note firſt, in every Writ of Admeaſure | 


ment, all the Land which he hath in the 
ſame PPT ſhall be _—_ and ad- 


_ meaſured, 


2dly. If he. hath Lens in Ar 
Couptics, there ſhall be ſeveral Writs, 
and ſeveral Extents of the whole Land, 


whereof the Party died ſeiſed; and it 


ſeems he may have one Count and one 


Admeaſurement, Quere, how it ſhall be 


made, 13 E. 4. Admeaſurement 17. ye 
note 7 R. 2, ibid. 4. the Defendant was 


put to anſwer, notwithſtanding this Ex- 
| ception, 


_— 


* Before the Tuflices. 
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ception. - The Reaſon why the Writs 
muſt be * Coram Fuſticiariis, where the 
Lands are in ſeveral Counties, is becauſe 
the Sheriffs of two Counties, cannot ſet 
out a perfect Dower ; for they cannot 
meet out of their Counties in order to 
do it; and the Nower might be right in 
the whole, though it was out of Propor- 
tion in one of the Counties; therefore 
there is no collecting Dower ſet out in 
two Counties, nor conſidering it whether 
juſt or not, but only by conſidering it 
* Coram Fuſticiariis; but theTenants muſt 
have ſeveral Writs, becauſe an Inqueſt. 
muſt be taken before the Juſtices in ſe- 
veral Counties; but though there be ſe- 
veral Writs, yet the Count muſt be upon 
them all, becauſe the Queſtion before the 
Court, is touching the Aſſignment of the - 
Dower, which 1s one entire Thing ; - and ”— 
therefore the Judgment muſt be of the 
Aſſignment upon all the Writs, though 
the Inqueſt muſt be ſeveral upon each of 
them, It ſeems the Inqueſts muſt be 
taken in every County where the Defen- 
dant is dowable, of how much more or 8 
leſs then a Third is aſſigned in every 
County; and upon comparing all the In- 
queſts returned, the Juſtices are to give 
Judgment, that the Heir ſhould recover 
Bo | R thoſe 
Before the Fuſtices. 


— 
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thoſe Acres that were over- aſſigned; and 


by conſequence of that Judgment, the 
Defendant will hold the reſt as a reaſon- 
able Dower. YT BO EY odd 
AND, it ſeems, that in the Count, the 
Concluſion is, * et inde producit ſectam, 
& petit admenſurationem, &c. as in the 
Count of Admeaſurement of Paſture ; 
and if the Dowreſs can plead nothing 
in Bar of the Admeaſurement, her Man- 
ner of Pleading is + ven. & defend. 
vim & injur. quando, &c. & bene con- 


cedit admenſur. præd. fiori, &c. ideo pra- 


ceptum eft vic. (of the reſpective Coun- 


ties) uod aſſumpt. ſecum 12 lib. & legal, 


hominibus, &c. per quos, Sc. qui nec, Gt. 
in propria perſond ſud accedat ad pred. 
terr. admenſurandum, & quod per evrum 
Sacrament. admenſurari fac. terr. illam ita 
quod prœdict. (the Defendant) on habeat 
in ed plus in dotem ſuam quam habere debeat, 


Sc. ad ipſam pertinet habend. ſecundum 


rationabilem dotem ſuam & admenſura- 

— tionem 

* Aud hereof produceth Suit, and deſires an Admeajure- 
ment, Oc. 3 5 NVU 

+ Comes and defends the Force and Injury, when, &c. and 

avell grants the Admeaſurement aforeſaid, to be made, Ge. 

therefore the Sheriff (of the reſpe&ive Counties) is command- 


eld, that taling with him tavelve free and lawful Men, Cc. 


by whom, &c. who neither, &fc. to go in his own prot 
Perſon to meaſure the aforeſaid Land, and that the Land be 
meaſured by their Oath, fo that (the Defendant ) aforeſail 
has not in it more for her Dower, than ſhe ought to have, 

belongs to her to have, according to her reaſonable Dowtr, 
and the Admraſurement which, &c. you cauſe to be ma 


 #nown here ſuch a Day, under Seal, &c. and Seals, Sc, 
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lionem quam, &c. Scire facias, hic tali die 
ſub figillo, Sc. & figillis, &c. When the 
Writ is returned, it is entered up in this 
Manner: 8 —— 
* Per quod prœd. Vice- comes ad tunt & 
ibidem admenſurari fecit terr. illam tam 
per diſcretionem ſuam prad. quam per Sa- 
crament. prob. & legal. hom. com. pred. ad 
loc jurat. qui dicunt ſuper Sacram. ſuum 
quod in vill. de H. 10. acr. terr. ſunt 
aſiznat. pred. (the Defendant) plus quam 
illa habere debeat & plus quam ad ipſam 
petinet habend. ſecundum rationabil. dotem 
ſum. And then the Judgment is, that 
(the Plaintiff ) + recuperet pred. 10. acr. . | 
terr. and where the Lands are in ſeve- | 
ral Counties, there are ſeveral Inqueſts, ” 
and one entire Judgment, for the Number | 
of the overplus Acres are contained in oY 
al the Inqueſt. Raſtal's Entries, Admeaſure- 4 
ment de Paſture, fo. 2 3. And for the Guar- 
dian, the Writ is. 


Aueſtus eſt nobis A. cuſtos terre & bes pe Admenſus- 
f be . . ; Doti 0 
redis B. quod C. quæ fuit uxor prædicti B. tone Dots pr 
| 2 plus Reg. 171. 


— p — eee — — 


* Whereupon the aforeſaid Sheriff, then and there cauſed 
the Land to be meaſured, as well by his Diſcretion as 
by the Oaths of good and lawful Men of the County afore- ; 8 = 
ſaid, hereto ſeuorn, who ſay upon their Oaths aforeſaid, that = | \ 
ten Acres of Land in the Town of H. are aſſigned to the - 
ee (the Defendant ) more than ſhe ought to have, and 

e than belongs to her to have, according to her reaſon- 
able Dower, „„ | | 


Recover the aforeſaid ten Acres of Land. 


1 


Of Admeaſure- 
ment of Dower 
for a Guardian, 


* 
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plus habet in dotem, &c. (uſque ibi 
ita quod prædicta C. non habeat plus in 
dotem de bœreditate prædicti bæredis quan 
habere debet, &c. et quod prædictus cuſtes 
habeat de dote illd, Sc. ne amplius ind, 


A. the Guardian of the Land, and 
Heir of B. has complained to us that (. 
„ho was the Wife of the aforeſaid B. 
© has more Dower, &c. (down to) ſo 
© that the aforeſaid C. have not more 
© Dower of the Inheritance of the afore- 
© ſaid Heir, than ſhe ought to have, &c. 
© and that the aforeſaid Guardian have of 
© that Dower, Sc. that no more here- 
of, Sc. 


Ap when the Plea is in the County, 


the Plaintiff may remove it without any 


Cauſe ſet forth in the Writ, and the Defen- 
dant may likewiſe remove it without any 
Cauſe in the Writ as in Replevin. And if 


the Writ be removed into the Commun 
Pleas, by a Pone, and Proceſs be award- 
ed againſt the Defendant, according to 
the Statute, which is Summons, Attach- 
ments, and Diftreſs, &c. then the $he- 
riff cannot make the Admeaſurement, 
but muſt extend all the Lands particularly, 
and return the ſame. into the Common 


| Pleas; and thereupon the Admeaſute- 


4 ment 


ee 


ment ſhalt be made by the Juſtices. 
And if the Guardian aſſign for Dower 


more than ſhe ought to have, and after- 
wards grants over Nis Eſtate, his Aſſignee 
ſhalt not have a Writ of Admeaſurement. 
Mie, theſe following Points are well re- 


ſolved. + >: 
FirsF, if the Guardian aſſign Dower, 


and grants over the Ward, the Grantee 


ſhall not have Admeaſurement. | 
 $xconDLY, if the Anceſtor aſſigns 
Dower, and dies, the Guardian of his 


Heir ſhall never have Admeaſurement, 


but his Heir ſhall have it; but this ſeems 
to be in Cafe where the Anceſtor was 
within Age at the Time of the Aſſign- 
ment. 

THIRDLY, where the King ſeizes a 
Ward, to which he'hath no Right, the 
Guardian fues an Oufter le maine, and 
has it & ſalvd Dote, it ſeems in this Cafe, 
the Guardian ſhall have Admeaſurement; 


otherwiſe it is of the Aſſignee or Grantee 


of the King. 7 R. 2. Admeaſurement 4. 
Note there alfo, if the Deſſeiſor endow 
the Wife of more than a third Part, the 
Heir ſhall have an Afize.” 

Tr Reaſon is, becauſe the Gs 
comes in under the Guardian, and there- 
fore is bound by his Acts; but if the 


Heir be of full Age, and aſſigns Dower, 


R 3 and 


Saving Dawer, 
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and dies, his Heir ſhall have no Writ of 
Admeaſurement, though he aſſigns too 
much, becauſe he is bound by the Ag 
of his Anceſtor ; but if the Heir be with- 
n Age, and aſſigns Dower, and dies, 
his Heir being of full Age, he ſhall have 


a Writ of Admeaſurement, becauſe his 
" Anceſtor was not bound by his Act 
during the Minority; but if the Heir be 


within Age, when he aſſigns Dower, 
and dies, leaving an Heir within Age, 
ſuch Heir ſhall have an Admeaſurement 
when he comes of full Age, when he 
may be thereby bound, and the Guardian 
ſhall not have a new. Admeaſurement 
during Minority, becauſe he muſt take 
the Eſtate in the Condition the Anceſtor 


left it, though ſuch Aſſignment of the 


Anceſtor was to the - Prejudice of the 
Guardian. And if a Diſſeiſor endows the 
Wife of more than a third Part, the Heir 


ſhall have an Aſſize, becauſe he had no 


right to aflign Dower, and therefore the 
Wife does not come in under a Perſon 
who had Power to make an Aſſignment, 
as to that Part which is more than her 


Dower; ſo in that, ſhe is looked upon as 


a Difleifor ; and by conſequence the Heir 


may have an Aſſize.— And ſo if the Heir 


within Age aſſigns unto the Wife more 
in Dower then ſhe ought to have, = 
»s _ 7 ON - 
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the Guardian in Right may have a Writ 5 
of Admeaſurement; but if he grants over 


his Eſtate, his Aſſignee, who is Guar- 
dian in fact, ſhall — have the Writ, be- 


cauſe it was a thing in Account given to 


| his Leſſor, &c. and the Heir ſhall have 


a Writ of Admeaſurement of Dower, for 


Dower aſſigned in the Time of his An- 


ceſtor: this ſeems to be, if the Anceſtor was 


within Age at the Time. 


AnD if a Woman be endowed in Chan- 
cery by the King, the Heir ſhall have a 


Writ of Admeaſurement againſt her, if 
ſhe has more aſſigned unto her for Dower 
than ſhe ought to have; if upon Recovery 


of the third Part in Dower. the Sheriff 
aſſigns a Moiety, the Tenant hath no 


Remedy againſt the Sheriff by Aſſixe, but 


he may have a. Scire facias to aſſign 


Dower de novo. 22 R. 2. Execution 165. 
vide 21 H. 7. 129. Dower aſſigned by 


| the Infant, more than was neceſſary, ſhall 


not be avoided by Entry; ſee 10 E. 3. 31. 
Dower ſhall not be admeaſured by a 
Writ of Dower 19 E. z. * Impedit, 
154. 

TRE Reaſon. 18, when the Feme re- 
covers Dower, and the Sheriff afligns it 
by Award .of the Court, and by Inqueſt 
of twelve Men, the Sheriff i is no wrong⸗ 


doer, though he aſſigns more than her 
R 4 Share, 
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Share, ſo that the Heir can have no 
Aſize againſt him, but he muſt apply - 
himſelf to the Court for a new Inqueſt; 
and therefore muſt call in the Tenant in 
Dower by Scrre facias; and when the 

- Heir affigns Dower during his Minority, 
more than is neceflary, he cannot at his 
full Age avoid it by Entry, becauſe Patt 
is well aſſigned, ſince ſhe was intitled to 
ſome Dower, and conſequently he cannot 
avoid it but as to the Overplus, and ſuch 
Overplus cannot be diſtinguiſhed till it is 
admeaſured. 2dly, This Aſſignment was 
ſuppoſed to be done with the Approbation 
of the Pares of the Heir's Court, and fo 
could not be avoided without an Inqueſt; 
but if the Wife brings a Writ of Dower, 
and the Dower be ſet out under the Direc- 
tion of the Court, the Heir ſhall not 
have Admeaſurement, when he comes of 
full Age, becauſe it is ſuppoſed the Court 
will take care of the Intereſt of the In- 
fant; therefore the Act of the Court 
cannot be impeached, though the Wife 
had thereby more than ſhe ought, Quere 
whether the Heir may not have a Scire 
Facias, if the Sheriff has ſet out more 
than he ought? And if the Guardian do 


aſſign Dower more than ſhe ought to 
have, the Heir during his Nonage ſhall 
not have a Writ of Admeaſurement ; 1 
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if he himſelf aſſign more for Dower than 


ſhe ought to have, &c, then it ſeems 
reaſonable that he himſelf, during his 
Nonage, may have the Writ of Ad- 
meaſurement of Dowet. Yet quere. 

Bur if the Wife, after the Aſſign · 
ment of Dowet, do improve the Land, 


and make it better than it was at the 
Time of the Aſſignment, an Admeaſure- 
ment doth not lie of that Improvement, 


14 H. 3. Admi, 10. 13 E. 1. ibid. 17. 


but if the Improvement be by Caſualty, 


of a Mine of Coals, or of Lead, which 

are in the Land, &c. which have been 
occupied in the Huſband's Time, the 

Doubt is the more; but ſhe cannot dig 
new Mines, for that ſhall be Waſte. 
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Tux Diſtinction, touching the Mines 5 Co. 12. 


ſeems to be this, that where a Mine is not 
open, ſhe cannot work it at all, becauſe 
it will be Waſte; if it be open, and in 


work, it ſeems to be only a caſual Profit; 


and a caſual Profit ſhall not avoid an 
Afſignment, or be ſo admeaſured as to 
vacate it, fince it is not certain to continue 
during the Life of the Dowreſs; and 
therefore not to be computed into the 


Value of that Part which ſhe poſſeſſes, 


unleſs the Value was coextenſive with 
the Eſtate which ſhe is to have in it; 


and if the Anceſtor dieth ſeized, and the 
_ Huſband 
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_ Huſband die before he entreth into the 


Land, yet the Wife ſhall be endowed, 
although her Huſband had but a Poſleſ- 
non -mt Law, + 


BuT a Man ſhall not be Tenant by the 
Courteſy of the Wife's Land, if his Wife 
had not a Poſſeſſion in Deed; if it be 


not in ſpecial Caſes, as of an Advowſon 
of Rent, where ſhe dieth before the Day 


of Payment of the Rent. . And if in caſe 
the King's Tenant die ſeized, and the 


Heir die before he enter, then the Wife 


ſhall be endowed : But if the Heir enters, 


and intrudes upon the King's Poſſeſſion, 
and afterwards dies before he ſueth his 
Livery, the Wife ſhall not be endowed 
by the Statute * de Prerogativa Regis C. 


12. Which is, that if the Heir intrudes 
upon the King's Poſſeſſion, that + nullum 


accreſcit ei liberum tenementum. 


WEN a Woman taketh a Leaſe for 


Years of Land, ſhe ſhall not be endowed 


of the ſame Land during the Term; ac- 
cordingly, where the Wife takes the Com- 
mitment of Wardſhip from the Grant of 


the King, without any Exception of 
Dower, ſhe ſhall be barr'd of Dower 


during the Nonage of the Heir, 6 H. 4. 
but if the Baron be attainted and dies, 
and the Wife takes a Leaſe * 


| * Of the King's Prerogative. 
Þ No Freehold accrued to him. 


Tbe FIRE of — 


the Lands from the Grant of the King, 
the Heir of the Huſband being alſo in 


Ward of the King for the Tenements that 
were entailed ; and afterwards by Act of 
Parliament, or by Reverſal of the Judg- 


ment, the Heir is reſtored, now ſhe ſhall 


have her Dower ; ſor that' 'the Leaſe was 


made before her Title of Dower com- 


menced: So, if A. makes a Leaſe to a 
Feme for Vears, and afterwards they in- 


termarry, A. dies within the Term, oh 


his Wife ſhall be. endowed, 6 H. 4. 


8. Sir John Cornwallis's Caſe, Dy. 70. | 


Feme Tenant at Will may bring Dower 
of the ſame Lands. | 
TE Reaſon of this Caſe is, becauſe; 


when the Wife takes the Term, or has 
a Term in the Lands by her own Ad, 


ſhe agrees to hold it under the Reſerva- 
tion of the Rent; therefore ſhe can't af- 
terwards recover a Freehold in that Eſtate, 


which could make a Merger of the Term 


as to the 3d Part; and by Conſequencetake 
away the Security which the Heir had 


for his Rent, ſince he could not after- 
_ wards diſtrain in that 3d Part; and there- 
fore ſuch Term will be a Bar to the Wife's 
recovering Dower in that Land, ſince ſhe 
hath covenanted with the 1 to hold 


of him in another manner; but tho' the 
Wife were Tenant at Will, ſhe may 


. bring 
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bring Dower, becauſe the bringing of the 
Writ is a Determination of the Wilt, © 

Aup where the Eſtate which the Huf. 
bend hath, during the Marriage, is end- 


ed, there the Wife fhall loſe her Dower. 


As if Fenant in Tail do difeontinue in 


Fee, and afterwards taketh a Wife, and 


dieſſeiſeth the Difcontinuee, or the Diſ- 
cContinuee doth enfeoffe him, and after- 


wards the Tenant in Tail dieth ſeiſed, 
and his Heir entreth, the Heir is femtt. 
ted unto the Title which his Anceſtors 


had, the Huſhand's Wife ſhall loſe her 
Dower, for that Eſtate which the Huſ- 
band had is determined; for that was an 


Eſtate in Fee, by Wrong, and the Heir 


hath the Eſtate in Fee which his Anceſ- 
tor had by Right, according to this Dr 


verfity : ſee 10 E. 3. C. 27. 

Ix a Man maketh a Gift in Tail, re- 
ſerving Rent to him and his Heirs, and 
afterwards the Donor hath a Wife, and 
the Tenant in Tail dieth without Iflue, 
the Wife of the Donor ſhall not be en- 
dowed of the Rent, becauſe the Rent is 
extinCt.; for it was reſerved on the Eſtate 
Tail, which is ended; but altho' that the 
Tenant in Tail dieth without Iſſue, yet 


his Wife ſhall be endowed, becauſe the 


Land continueth, and is not determined, 


as the Rent is. N. B. If a Rent be 
| granted 
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granted to J. S. and his Heirs, upon Con- 


dition, that if the Grantee, or his Heirs, 
be within Age, the Rent ſhall ceaſe du- 


ring their Nonage, the Wife ſhall recover 
Dower of this Rent againſt the Tenant ; 


but * ceſſat executio during the Nonage, 


23 


12 E. 3. Condition. 42 Perkins, fo. fy 


placito 227. 


Ir the Grandfather dies ſeized, and af- 


ter the Father dieth ſeized, and the Son 


hath the Land, and then the Wife of the 


Grandfather is endowed of the 3d Part 


of the Land, and dieth, yet the Wife of 


the Father ſhall not have Dower of that 
zd Part, becauſe + Dos de Dote petri non 
debet. 

Tat Dowreſs holds of the Heir; but 
by the Inſtitution of the Law, ſhe is in 


of the Eſtate of her Huſband ; ſo that 
after the Heir's Aſſignment, ſhe holds as 


by an Infeudation from the immediate 


Death of the Huſband : hence it is, that 


the Dower defeats Deſcent, becauſe the 
Lands can't be ſaid to deſcend as De- 


meſne, which are in Tenure, and the 


Aſſignment of the Dower being i in Na- 


ture of an Infeudation, taking place im- 
mediately from the Death of the Huſ- 


band, there are only two Thirds which de- 


ſcend as Demeſne; ; hence the Maxim 


9 


'® PFxecution ceaſes 


T Dower ſhould not be demanded of Dower. 


25 


* Livery, but only burthens it 
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aroſe, that there could not be * Dos- 4 
Dote; for if there were Grandfather, Fa- 
ther, and Son, and the Grandfather died, 


and Grandmother was endowed, and held 


her Dower during the Life of the Fa- 
ther, the Mother was not intitled to be 
endowed of a 3d Part of that Third, be- 


cauſe it was in the Tenure of the en 


mother, during the Life of the Father, 


and he was never ſeized of it — But if the 


Grandmother had died, during the Life 
of the Father, the Mother ſhould be en- 
dowed ; becauſe the Tenure of the Dow- 
reſs's Grandmother was determined, and 
ſo it was Demeſne in the Life of the Fa- 


ther; ſo if the Grandfather had enfeoffed 


the F ather, and died, and the Grand- 
mother had recovered Dower of the Fa- 


ther, and then the Father had died, the 


Mother ſhould be endowed, not only of 
the Eſtate in Poſſeſſion, but of one Third 
in Reverſion of that Part which the 
Grandmother held in Dower, becauſe the 
actual Seiſin of the Father by the Feoff- 


ment, was before the Tenure of the 


Grandmother took place upon the Eſtate, 


though the Title to ſuch Tenure was 


precedent; therefore the Title of the 


Grandmother does not avoid the Seiſin of 


the Father, which he obtained by the 


with 


® 3 out of Dower, 
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with an Eſtate for Life; ſo that the Sei- 
ſin of the Father in this Caſe, being not 


defeated by the Tenure of the Grandmo- 
ther, as it was in the former Caſe; ſuch 


geiſin muſt therefore be eſteemed to have 


continued during the Life of the Father, 


and conſequently the Mother has a Right 

to be endowed thereof, as of all other 
Things of which the Father was ſeized 
during the Coverture; and from this No- 


tion it is clear, that if Tenant in Tail diſ- 
continues, and after takes a Wife, and 
diſſeiſes the Diſcontinuee, and dies, his 
Wife ſhall not be endowed, becauſe hef 
Tenure mult ariſe out of the Eſtate gain- 
ed by Deſſeiſin, and by Conſequence, 
ſuch Tenure is defeated by the Remitter ; 
for ſhe can't hold of the Heir, as by In- 
feudation of that Eſtate which he has not 
in him, pe 

If the Huſband be Tenant in Com- 
mon with two others, in Fee of certain 
Lands, and dieth, his Wife ſhall be en- 
dowed of the 3d Part of that Land only, 
by Metes and Bounds to hold in com- 
', + 8 - oy VC 

Ir is to be holden by Metes and 
Bounds as to the Heir, and ſhe muſt ſtock 
the Land in Proportion to a third Part of 
a Moiety ; but as to the other Moiety, ſhe 
muſt ſtill hold in common with the —_ 

If Y 
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Tenants. Dower muſt always be in Seye- 
ralty by Metes and Bounds as to the Heir, 
becauſe it is a Tenure of the Heir, and 
therefore muſt be divided from his De. 


meſne. 


or of an Office, ſhe ſhall have the 3d Part 
of the Profits thereof aſſigned unto her, 


and ſhe ſhall have a Freehold in the zd 
Part of the Mill, Sc. M. 45. E. 3. 
A Woman of the Age of nine Years 


or more, at the Death of her Huſband, 


ſhall have Dower of his Land; and if ſhe 
be of leſs Age at the Death of her Huſ. 


band, then ſhe ſhall not have Dower, 


Ir a Woman be endowed, and after- 
wards loſeth it by Action tried ; if ſhe 
prays in Aid of him in the Reverſion, ſhe 


ſhall be endowed anew of that which re- 


maineth, v. 4 E. 3. 25. 26. 10 E. 4.7 
yet there ſeems this Diverſity, if a Wife 
be endowed by a Diſſeiſor, ſhe ſhall have 
the Warranty; but if the Reverſion of 


| thoſe Lands are only granted over by the 


Heir, ſhe hath loſt her Warranty againſt 


the Grantee, 17 E. 3.-7. 21 E. 3. 48. 10 


E. 3. * guid juris clamat. 4.1. 


It,x the Huſband exchange Lands, Ge 


and afterwards dieth, if the Wife .hath 
Dower of the 3d Part of the Land taken 
in Exchange, the ſhall not have Dower 


* What Right he claims. 
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df the other Land, &c. which was given 


in Exchange. 
If a Woman be Gull in Soccage, 


and ſhe bring a Writ of Dower againſt a 


Stranger, he may plead that ſhe holdeth 
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other Lands in Soccage, of which ſhe 


may endow herſelf de la pluis belle, and 


the Wife upon that may endow herſelf 
of thoſe Lands unto the Value of the 43d 


Part, which ſhe ought to have of the 
other Lands which the Guardian holdeth, 


c. 


de la pluis belle, unto the Value of the 3d 
Part, which ſhe ought to have of all her 
Huſband's Lands or no, quere; for ſome 
hold that Dower de la pluis belle ſhall en- 
dure but during the Minority. of the Heir 
who is in Ward, ' 


Anp whether ſhe may endow herſelf 


Tux Son 8 3 his F. N. B. $34 


Wife of a Reverſion of Land, which one 


held for Life, ex afſenſu patris, and it was 


holden that it was not good, M. 4. E. z. 
becauſe it was not in Poſſeſſion, . — 
2 Right of Dower may be claimed *. 
AND the Writ of Dower, ex aſſenſu 
patris, lieth as well againft the Guar- 
dian, as againſt the Tenant of the Free- 


hold, | 
408 | - Ir 


* See a Precedent of a Relagſt to a Purchaſer and his Truſ- . 


tee in Wood's Body of Conveyancing, p. 223. 


4 
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Ir the Tenant fore- judge the Meſne, 
yet the Wife of the Meſne ſhall be en- 
— 3 
Ir a Man recovers in Value againſt the 
HFuſband, by a Warranty Aunceſtrel, yet 


Third to which the was intitled ; but is 
will not recover againſt the Heir's Gral 
tee of the Reſidue of the Lands, becauſe 

he did not make the Infeudation, _ 


the Wife ſhall be endowed, becauſe the He 
fame is by Force of the Warranty made, wit 
and not by Reaſon of a Title Paramount, obl 
— EE E<SoEE.: the 
WIERE the Huſband's Land is evicted to d 

by Title Paramount, the Wife cannot be the. 
endowed, becauſe the Wife cannot he in- only 

_ titled to an Infeudation, where the Huſ. Aﬀly 
band is not intitled to the Land itſelf; bu i bach 
if the Land be recovered by the way of toſu 
Recompence in Value, either by Hm: Ti 
Aunceſtrel, or otherwiſe, fuch Recom- Dow 
pence binds the Land only from the the F 
Judgment of ſuch Land being prece- . Ppar 
dently bound by the Wife's Title to the Th 
Dower, ſhe ſhall have her Dower out of V 
the Lands recovered in Value; and if the bons 
Wife be evicted of any Part of thoſe Lands : tak 
aſſigned to her for Dower, fhe is intitled "icky 
to recover in Value againſt ſuch Aigner e 
of Dower, be he Deſſeiſor or Heir, be cat 
cauſe it was not an Infeudation of tit * 
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renure was not from him, but the Re- 


verſion ſtill continues in the Heir; and 


albeit the Heir had granted the Rever- 
fon of the 3d Part, yet ſhe could not re- 
cover againſt . the P were becauſe the 
Heir could not grant over the Reverſion 
without her Attornment, and ſhe is not 
obliged to attorn, except ſuch Grantee of 
the Reverſion will enter into a Warranty 


to defend her Eſtate; and it ſeems that 


the Recompence which the Wife has; is 
only' againſt the Perſon who made the 
Aſſignment of Dower, and doth not at- 


tach upon any Eſtate that was not ſubject 


to ſuch Infeudation. 


Tux youngeſt Son ſhall not aſſign 


Dower to his Wife ex afſenſu patris of 
the Father's Land, becauſe;he is not Heir 
apparent, 5 | 5 


Tux Endowment ad oſtium ecclefe, or 
ex aſſenſu patris, are particular Infeuda- 


| tions in the Life of the Huſband, though 
to take place after his Deceaſe ; and there- 
fore the Wife may enter without any Aſ- 


ſignment of the Heir, or any further Spe- 


cification of the Father, than what was 
contained in his original Deed, becauſe 


the Tenure was erected in the Life of the 


Huſband, and none can endow in this 


Manner but the Heir apparent, becauſe 


no body elſe can be certainly intitled to 
: FT 


8 
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hs Demeſne; and therefore - they can't anc 


make ſuch Sort of Infeudation out of nan 
them, nor could the Heir do it without the 


the Aſſent of his Father, becauſe the De- ſubj 


meſne is in him; nor could the younger bec⸗ 
Son, in Borough Engliſh do it, becauſe Ml rar 
there may be a younger; and theſe Sort Adu 


of Dowers were ſo conſtituted, as to take of tl 
place at all Events, either in the Life of the miſh 
Father by his Aſſent, or after the Death Is 
of the F — by the Infeudation of the by O 
Huſband. her [ 
Ir the Huſband enter into . tered 
the Wife ſhall not have Dower during Huſb 
his Life; for the entring into Religion is WW for F 
only a Separation, and no Diſſolution of Bi there 
the Marriage; and if he were deraigned, becau 
he might enter upon his Eſtate again; Wi Title 
and it ſeems, that the eccleſiaſtical Law Huſba 
would provide the Wife Alimony during Wi the In 
his Life; but ſhe can't have a ſeparate In- band! 
tereſt by way of Dower during the Mar. comm! 
ria not ha 
The v Wife ſhall havea third Part of an Feoffee 
Aronſon for her Dower, If the Wife I Death 
do elope from her Huſband, and remain WW tor Lo 
with the Adulterer, ſhe. ſhall loſe he! band, 
Dower. 11 ture wa 
By the a feudal 1 the Vaſſal, if bad not 
he committed Adultery with the Lords then ſh. 


-Wite, it was a Forfeiture of his Fond of the 
an Ts 
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and conſequently if the Wife of a Te- | 
nant committed Adultery, ſhe forfeited 
the Infeudation of her Dower; but the 
ſubſequent Laws, put it upon Elopement, 
becauſe by that the Adultery became fla- 
grant, and they would not allow ſecret. 
Adulteries to be pretended after the Death 

of the Huſband, by which the Heir ble- 
miſhed the Reputation of his Anceſtors. 

Ir the Huſband be attainted of Felony 
by Outlawry, or otherwiſe, ſhe ſhall loſe 
her Dower ; ſee the Common Law al- 
tered in this;Caſe, 1 E. 6. c. 12. When the 
Huſband's Eſtate eſcheated to the Lord 
ſor Felony, or to the King for Treaſon, 
there was an End of the Wife's Dower, ©». Lit. 9. 47. 
becauſe the King or Lord came in by *5* 

Title Paramount, ' and the Eſtate of the 

Huſband was at an End, out of which 

the Infeudation was to be; ſo if the Huſ- 

band had enfeoffed any Perſon, and had 

committed Treaſon or Felony, ſhe could 

not have claimed her Dower from the 

Feoffee, becauſe the Feoffee, after the 

Death of the Huſband, held of the ſupe- 

ror Lord; and the Eſtate of the Huſ- 

band, which he had during the Cover- po 
ture was forfeited ; but if the Huſband 
had not committed the Treaſon or Felony, 

then ſhe might have claimed her Dower 

of the Feoffee ; tho fince the Statute of 


8 3 1 oO 
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25 ſol 
9a Emptores, the Feoffee holds of the du 
ſuperior Lord, becauſe. the Marriage is of 
conſidered as a Charge upon the Eſtate ſtat 
to any Perſon that comes in the per, a in| 

under the Conveyance of the Huſband, Ma 
and therefore the-Wife's Dower was con- feu 
ſidered as an Infeudation charged on the bee 
Eſtate of the Feoffer; but if the Huſ- not 
- band had committed a Forfeiture after Joit 
the Feoffment, it would have worked as fury 
an Eſcheat of the Meſualty, and conſe- nere 
quently the Feoffee would have held of WW prec 
the Lord Paramount, and the Wife could this 
not therefore have had Dower z but where WM Seiſi 
there was no Forfeiture, the Meſualty mer 
had a Continuance, and then the Wits now 
Dower was to charge the Feoffee, as 18M the! 
prior Infeudation, ariſing out of the Mar men 
riage Contract. But after the Statute a + ex 
Quia Emptores, this Diſtinction, which And 
aroſe out of the Meſne Tenure, became the \ 
obſolete, and therefore they thought, afſen} 
ſince the Huſband could not, by his 4% Heir 
of Alienation, defeat the Wife's Dowel e 
ſo he, ought not by his Act of Forfeitur: ther | 
therefore, agreeable to the Stat. 1 E. to an 


C. 12. was made to preſerve the Wit! 
Dower where the Huſband had forteitec 

Ir one Joint-tenant make a Feoffmen 
of his Part, his Wife ſhall not be en 


dowed, becauſe her Huſband was * 


4 
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ſole ſeized. In that Eaſe of Joint-tenancy 


f the during the jointSeifin, the Wife's Contract 
ge is of Dower can never attach upon the E- 
ſtate ſtate, becauſe the other Joint-tenant comes 
7, 2s in by the feudal Contract, ſuperior to the 
band, Marriage Contract, ſo to the Wife's In- 


con- feudation; for though the Marriage had 


n the been prior to the Joint-tenancy, yet it will 
Huſ- not attach upon it, becauſe the Eſtate in 
after Joint-tenancy is ſo created, that it ſhould 
ed u furvive * & cuj us eſt dare ejus eſt diſpo- 
conſe- nere, therefore, tho' the Marriage were 
1d of precedent, yet it cannot take place upon 
could this Infeudation ; but as ſoon as the ſole 
where Seiln commences, the Wife of the for- 
ſualty mer Companion of the Alienor, who is 
Wite's now become Tenant in Common with 
, 45 the Feoffee, ſhall be endowed. Endo- 
: Ma. ment + ex aſſenſis matris is good, but 
tute ag 7 ex afſenſu fratris tis holden is not. good. 
which And Dowment || ex aſſenſu patris after 


can the Marriage, is good. Dowment F ex 


ought aſenſa matris is good, becauſe the Son is 
is A Heir apparent of her Lands; but I ex af- 
owe /en/u fratris is not ſo, becauſe one Bro- 
eiture ther cannot be ſaid to be Heir apparent 


E. 6 
Wilkes 
rfeitet 
ffmen 
he el 
neve 


ſol 


to another, ſeeing the Brother may mar- 
3 ment 
Aud it is bis Right to diſpoſe, whoſe Right it is * 

I By the Father's oni. 


ry, and have Children, and the Dow- 


T By the Mother's Aſ ent. I By the Brother's A ent. 
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ment * ex affenſu, is good at any Time 
during the Marriage, becauſe it is on] 


aſcertaining the Quantity of Infeudation, 
nor is there any Objection that this ſhould 


over-reach a Purchaſer ; becauſe, when 
an Heir apparent is married, it is a ſuffi- 


cient Notice to enquire into the Settle. 


ment of the Land of the Father. If a 
Man marry a Woman in a Chamber, 


Dowment + adO/tzum Camera is not good, | 
 Dowment ad Oſtium Ecelgſiæ of the Moiety 


of the Land is good; and a Woman mar- 
ried in a Chamber, ſhall not have Dower 
by the Common Law. Quere of Mar- 


riage made in Chapels not conſecrated, 
Fc. for many are by Licence from the 


Biſhop married in Chapels, Sc. and it 
ſeemeth reaſonable, that in ſuch Caſes, 
ſhe ſhall have Dower. 


ForMERLY they held, if they were 
not married at the conſecrated Church, 


that the Wife ſhould not be endowed, 


becauſe the Contract not being ſolemnly 


made, was not fufficient for an Infeuda- 
tion ; but afterwards, when the Solemni- 
zation of Marriagesin conſecrated Chapels 


was allowed by Licence from the Bi- 


ſhop ; ; and when it came to be held that 


Marriages were good, the done in pri- 
| vate, 


— 


9 By Aſent, 


+ 4t the Chamber Dor : 


clana 


me 


nly | 


on, 

uid 
hen 
iffi- 


tle. 


If a 
der, 


pod. 


ety 
lar- 
wer 
lars 
ted, 
the 
J it 
ſes, 


ere. 


ch, 
red, 
nly 
da- 
ani- 
pels 
Bi- 
that 


pri · 


ate, 
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vate, * and in unconſecrated Places, ſince 
they held that the Sacrament depended on 


the Prieſt, and not on the Place, they 


then determined (ſince the Heir's Title to 
the Demeſne depended on the ſame Title 
as the Wife's Claim to Dower) that 
Dower was demandable upon ſuch pri- 


vate Marriages. And in ſome Places, the 
Wife ſhall have the Moiety in Dower, as 
in Gavel-kind. | 


And in ſome Cities ſhe ſhall have all 
by the Cuſtom, which is called Free- 


Bench. 


THE Free-Binch ſeems to brei its Riſe 
from the ſame Cuſtom as the Borough 


Engliſh in villain Tenure, the Lords hav- 
ing the Cuſtom to poſſeſs their Tenants 
Wives, they contracted that the younger 
Son ſhould inherit; but the Wife ob- 


tained the Privilege over the whole 


Eſtate, and eaſily compounded for Crimes 
of that kind. 

AnD Glanvil faith, that * ad Oftrum 
Eccleſiæ, a Man cannot aſſign more than 
the 3d Part in Dower ; and if he do, the 
Wife ſhall be admeaſured, &c. but leſs 
may be aſſigned by Law. | 

YET at this Day, it ſeemeth that the 
Aſſignment + ad Oftium Eccle a ie, of more 

than 


| + See nou 26 Ges. 2. c. 32. intitled, An AR to prevent 
clandeſtine Marriages. 


+ 4. the Church Noor, 
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than the third Part is good, and ſhe ſhall 
not be admeaſured for it. 
Tnsg Reaſon why in Glanvills Time 

Endowment * ad Oſtium Eccleſiæ of more 
than a third Part was not good, ſeems to 
be, becauſe it hurted the Fruit of the 
Lords feudal Service during Minority; 
but ſince it ſubſiſts on a Contract made 
on a Conſideration of Marriage, it ought 

to prevail though it exceeds a Third; 
and this is the Reaſon of the latter Re- 
ſolutions. 5 i 

AND the Wife ſhall not be diſtrained 

in the Lands, which ſhe holdeth in 
Dower, for the Debts of the Huſband in 
his Life due to the King, nor in the 

Lands of Inheritance of the Wife, nor in 
the Lands which ſhe hath by Purchaſe, 
made by the Huſband to him and his 
Wife, and unto their Heirs, and if ſhe 
be diſtrained by the Sheriff, ſhe may ſue 

forth ſuch Writ. 


| Quod Muliers Rex, Vice- comit. Salutem cum ſecundum 
non diftringantur 


pro Debito viro- legem & conſuetudinem regni noſtri Angliæ, 
Tens & Tee. mulieres in terris & tenementis, que tenent 
mentis quz te- in dote de dono virorum ſuorum, vel que ſunt 


nent in Dotem 3 | . . 
Ae Done Virorum de hœreditate ſud, vel. que fib! acquifive- 
ſoorum vel de | | 


Herde fol, runt, pro debitis virorum ſuorum reddendis 
Foo, 4e. diftringi non debeant; ac tu B. gue fuit uxor 
Reg. 142. b. | | A, 


At the Church Door. 


ficut ex quereld ſud accepimus, ti 
cipimus quod ipſam B. in terris ac tenemen- 
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A. diſtringis in terris & tenementis fais | 
que tenet in dotem de dono prædicti A. & 
etiam que fuerunt de hereditate ipſius B. 

01 præ- 


tis ſuis que tenentur in dotem vel ſunt de 
hereditate ſud proprid vel ex quajito igſius 

B. pro debito ipſius A. quondam viri ſui 
reddendo, non diſtringas vel diſtringi fa- 


cias contra legem & conſuetudinem præ- 


dictas, & diſtrictionem, SSW. 


© Taz King, to the Sheriff, Greeting. That Women are 


© Whereas according to the Law and g e ed 


* Cuſtom of our Kingdom of Exgland, o their Huibands 

I ü 5 6 in the Lands and 

Women ought not to be diſtrained for Tenementwhics | 

* the Debts of their Huſbands, which Poe d te 

are to be accounted for, in the Lands gut mol ch 

and Tenements, which they hold in own Iaberitance, 

Dower, of the Gift of their Huſbands, aum, b. 

or which are their own Inheritance, or 

which they have acquired themſelves ; 

and you diſtrain B. who was Wife of A. 

in her Lands and Tenements, which 

ſhe holds in Dower of the Gift of the 

aforeſaid A. and alſo which were the 

Inheritance of B. as we have been in- 

formed by her Plaint: We command 

you, that you do not diſtrain, or cauſe 

to be diſtrained B. in her Lands and 

Tenements, which are held in Dower, 
| © or 


A A a A aA aq_ aq N RXV” & 


& 26 A +a 


1 


* 
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the Debt of A. which is to be account. 
© ed for, formerly her Huſband, againſt 


Reg. 142. b.14*. 


% 


The Law . Executions. = 


© or are of her own proper Inheritance, 


or of the Earning of the fame B. for 


© the Law and Cuſtom aforeſaid, and the 
< Diſtreſs, Sc. 


Tarxs | 1s another Form of the Writ in 
the Regiſter for Tenants in Dower, which 
is directed unto the Sheriff, commanding 


him that he do not diſtrain the Wife in 
thoſe Lands which ſhe holdeth in Dower, 


or of her own Inheritance for. her Huſ- 
'band's Debt; but that Writ hath theſe 


Words in the End of it, * dum tamen 


 bhared. & executorum teſtamenti ipſius E. 
ad debita illa nobis ſolvenda ſufficiat non 
diſtringas, &c. and by theſe Words in 


or Goods to pay the Debt, that the Wife 


the Writ, it ſeems, that if the Heir or 
the Executor, have not ſufficient of Lands 


ſhall be charged, and diſtrained for the 
Debt of the Huſband in thoſe Lands; 
but it ſeemeth reaſonable that the Wife 
ſhall not be charged or diſtrained in thoſe 


Lands which were the joint Purchaſe 


made to the Huſband and her; but if the 
Huſband be indebted to the King before 


ſhe hath Title to Dower, it ſeemeth to be 
other- 


* Provided the Heirs and E xecutors of FY Teftament of 


the __ E. are able to pay us the Debts, do not _— Oc. 


1 
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3 ſee 4 Aſire 36. 53. Dy. 224. 


Sir Wm. St. Lewis's Caſe. 
AND there is another Writ in the Re- 
giſter for the Wife, directed to the Sheriff, 


that he did not diſtrain her in Lands or 
Tenements, which her Huſband and ſhe 
purchaſed jointly, before the Huſband 


was indebted to the King; if they pur- 
chaſe the Lands jointly to them in Fee, 
the Lands after the Death of the Huſpand, 


in the Hands of the Wife, and her Heirs, 
ſhall be diſcharged of the Debt; and if 
ſhe be diſtrained, that he deliver them | 


again to the Wife. | 
AND by the ſame Reaſon, though the 


Huſband be before indebted to the King, 
that if he and ſhe purchaſe the Lands 
Jointly in Fee to them, after the Death 


of the Huſband, the Wife, and her Heirs, 


be diſcharged of the Debt. And there 


is another Writ in the Regiſter for the 
Tenant in Dower, directed to the Sheriff, 


that he do not diſtrain the Wife for the. 
_ Huſband's Debts, becauſe that the Heir 
who ought to pay the ſame out of the 


Lands, is within Age, and in Ward to 


the King; or becauſe that other Tenants 
who ſhould be charged with the Payment 
thereof are omitted. 


ANp ſo it ſeemeth, the Lat of the 


Tenant i in Dower ſhall be diſcharged, if 
there 


\ 
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; e were other Lands of the Huſband 


o pay the Debts; and thoſe Writs appear 
in the Regiſter. 2 142, 143. 


Axp another Writ directed to the 


Sheriff, that he do not diſtrain the Wife 
who holdeth Lands 1n Dower, for the 
Debts of the Huſband, which he owed 


to the King, before the Contract of Mar- 


riage between him and the Wife pur- 
chaſed jointly in Fee, for the Huſband's 


Debts, which he became Debtor for be- 
fore the Purchaſe; and ſhe may have 


ſuch Writ out of Chancery, directed to 
the Treaſurer and Barons of the Exche- 


quer, commanding them that they en- 


quire thereof; and if they find the ſame, 


that they ſurceaſe and diſcharge the Wife, 


with this Proviſo in the Writ. * Prop 


quod debita illa de executoribus & heredi- 
us predicti Rac tenentibus terrarum ac te- 
nementorum que ſua fuerunt & que inde 


de jure debent onerari ad opus noftrum 


leventur ut juſtum eſt, T. Sc. 


Tux true Diſtinction of theſe Caſes is, 


that if the Debt to the King be ſubſe- 


quent to the Marriage, then the Wife“ 


Dower, being a Contract for Infeudation, 
at the very Time of the Marriage, and 


which 


Provided that thoſe Debts be levied, as is juft to our uſt 
of the Executors and Heirs of the aforeſaid R. and the Je. 
. nants of the Lands and Tenements which were her oon, ann 
8 which ought by Law to ” charged with them, 
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which binds the Lands, the Aſſignment 
of Dower over-reaches the Charges by 
the Debt of the King; for if the Huſband 


could not alien, during the Coverture, 


ſo as to defeat the Wife's Infeudation, 


he could not make any other Charges 
that would impeach it; and therefore the 


Wife may have a general Prohibition, 


ſince the King's Debt does not affect the 


Lands; but if the King's Debt was be- 
fore the Marriage, then her Contract for 
Infeudation was ſubject to the Zurthen 


of the King's Debt and therefore, there 


ſhe can only have a ſpecial Prohibition, 


with an ita quod, that there are Lands 
in the Hands of the Heir, or Chattles in 
the Hands of the Executor, to anſwer 


the King's Debt; for if there be not, then 


the King may levy the whole Debt upon 


the Dowreſs, and ſhe muſt come on the 
other Feoffers of the Huſband, who are 
equally liable to Contribution; for the 
Huſband by ſubſequent Alienations can- 
not put ſuch a Diſadvantage upon the 
Crown, that has given him Credit, as to 


force the Crown to bring in every Alienee 
in order to be paid by them, but the King 


has a Right to ſeize the Lands in whoſe- 
ſoever Hands he finds them, if ſuch 
Perſon comes in ſubſequent to ſach Char- 


Les, 
; Or 


251 


The Law of Executions. 
Or THE WRIT DE DoTE As$IGNANDA; 


Tux Writ de Dote Aſignanda lieth, 
where it is found by Office that' the 
King's Tenant was ſeiſed of Tenements 
in Fee, or in Fee-tail, the Day he died, 
Sc. and held of the King in Capite, then 
the Wife may, and ought to come into 
the Chancery, and there make Oath, that 
- ſhe will not marry without the King's 
Licence ; and thereupon the King may 
aſſign her Dower in the Chancery of thofe 
Manors and Lands. There was to be no 
Marriage of the Dowreſs, during the 
Nonage of the Heir, that was in Ward 
of the King; without the King's Licence, 
_ © becauſe by the general Conſtitution of the 
Feudal Law, every Feudatory of the 
Crown was to marry with Licence, that 
' there might be no Diſparagement to the 
Family, whilſt they were under the Care 
of the Crown, and the Dower being 
aſſigned by the Crown, was in Nature of 
a Royal Infeudation, therefore under the 
fame Neceſſity to take out a Licence, and 
| thereupon ſhe ſhall have a Writ unto the 
Eſcheator, where the Lands are, which 
| ſhall be thus, 5 5 


Rex 


 tmentits liberes: 


Y 
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Rex Eſcaetori ſuo in comitatu Bed. & 
Buk. ſalutem. Sciatis quod de terris et 
tenementis gue fuerunt H. defuncti, qui 
de nobis tenuit in capite, et que occaſione 
mortis ejuſdem H. capta ſunt in manum 
nſtram : afſignavimus1.que fuit uxor pre- 


dicti H. tertiam partem maneriorum de T. 


& C. in comitatu 8. de C. in comitatu T. 
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cum pertinentiis, nec non tertiam partem 


propartis que fuit ipſius H. curie liber. 
tatis honoris Wynton, et viſus francipleg. 
in dicto comitatu Leyc' habendam in do- 
tem thſam de maneriis & proparte præ- 
dictis, ſecundum legem et conſuetudinem 
regni noſtri Angliæ contingentem, nec non 
de aſſenſuu E. principis Wall. filii noſtri 


chariſſimi, cui cuſtodiam manerii de R. in 


comitatu Buk. gue ad I. li. et manerii de 
N. cum pertinentiis in didto comitatu 


Bed. gue ad X. li. extenduntur per an- 
num, ficut per extentas inde de man- 
dato noftro factas, et in cancellaria noſtrd 


retornatas, eſt compertum. Aſſignauimus 


prefate Johanne didtum manerium de N. 
cum pertinentiis, pro dote ſud dictorum 


muneriorum de R. et N. habendum in for- 
ma pred. Et ideo tibi præcipimus quod 


eidem I. dictum manerium de N. cum per- 
habend. in dotem ſuam 
heut pred. eft T. Sc. | 


T TAE 


The Law of Executions, 
Tux King, to his Eſcheator, in the 
Counties of Bedford and Buckingham, 
Greeting. Know ye that of the Lands 

and Tenements which belonged to H. 
deceaſed, who held of us in Chief 
and which by Reaſon of the Death of 
H. are taken into our Hands; we haye 
aſſigned to J. who was the Wife of the 
aforeſaid H. a third Part of the Manor 
of T. & C. in the County of S. of C. 
in the County of T. with the Appur- 
tenances, and alſo a third Part of the 

* Purparty which belonged to the ſame 
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© in the ſaid County of Leiceſter, to hold 
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H. of the Court of Liberty and Honour 4 

at Wincheſter, and View of Frankpledge, qu 
iin Dower, belonging to her of the - 
Manors and Purparty aforeſaid, accord- £01 

Ing to the Law and Cuſtom of our. 2 
Kingdom of England, and alſo with Ry 
the Aſſent of E. Prince of Wales, our 

© deareſt Son, who has the Guardian- Oat 
* ſhip of the Manor of R. in the County 177 
of Buckingham, which are extended Eſe 
Yearly to 50 J. and of the Manor of NM. Wr 
with the Appurtenances in the faid Oat 
County of Bedford, which are extend- 61 
ed Yearly to 10/. as appears by the Ex- Cha 

_ © tents thereof, by our Command, _ 

an . 

* 's that Part or Share of an te, firſt let = 
in Die 5 ebe 3 16 4 A # = 


ary of them, Jac. Law Dif. See Old Nat. Brev. 11. 
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and returned into our Chancery, We 


have aſſigned to the aforeſaid Joan the 


_ * aforeſaid Manor of N. with the Appur- 


© tenances, for her. Dower of the afore- 


© ſaid Manors of R. and N. to hold in 


Form aforeſaid. And therefore we com- 
mand you to deliver to the ſame J. the 
© aforeſaid Manor of N. with the Appur- 


| © tenances, ta hold for her Dower as is 
* aforeſaid. Witneſs, &c. 


See Rot. finium 1 E. 1. Mem. 21. A 
command. to the Eſcheator, to ſeize all 
the Lands, * de quibus A. f, &c. & etiam 


quod Margerie gue uit uxor pred, A. 20. 


Libras de terris & tenementis pred. afſig- 
nari factat donec rationabilem dotem ipſam 
contingent. ſecundum legem & conſuetudinem 
fbi fecerit aſſignari; vide accord. Cloſe 
Roll, 2 E. 1. M. 15. 15 1 
AND when the Wife hath made her 


Oath in the Chancery, ſhe may have a 


Writ de Dote afſignanda, directed to the 
Eſcheator, to affign her Dower ; and the 


Writ ſhall recite, that ſhe hath made her 


Oath in the Chancery, &c. But the Uſe is 


to make the Aſſignment of the Dower in 
Chancery, and to award a Writ unto the 
* 

» Of which A. if, &c. and alſo that he cauſe to be af- 


faned to Margery, ⁊ubo was the Wife of A. 20 l. out of the 
Lands and Tenements aforeſaid, until he ſhall have aſſigned 


the reaſonable Dower belonging to her, according to Lavh and 
| Ciuftom; ſee a cloſe Roll accordingly, 


Eicheator, 
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The Law of Executions, 
Eſcheator, to deliver the Lands aſſigned 
unto her; and although the King doth 
commit the Cuſtody of the Land unto 
another, yet the King may aſſign Dower 
unto the Wife in Chancery; and ſhe ſhall 
have a Writ unto the Eſcheator, to de- 


liver unto her that Dower as appeareth 


by the Reg. 298. Keko. 132. It ſeems 
that the Committee cannot aſſign Dower; 
but guere, if it ſhall not be good till the 
Heir ſues Livery? and the Writ i 1s ſuch, 


Rex Eſcaetori i 71 Warr. S Leyc. 
falutem. Cum inter cetera terras et tenta. 
I. quee fuit uxor H. defuncti, qui de nobis 


tenuit in capite, per nos de terris et tenemen- 


7 25, uc fuerunt pred. H. zn dotem affigna- 


718, aſſignaverimus eidem I. partem manerii 


de Gronby cum pertinentiis in comitatu 


præd. nec non tertiam partem propartis que 


uit ipſius H. Curie libertatis honoris W. 


et viſus francipleg. in eodem comitatu, ba- 
bend. in dotem in forms pred. tibi præci. 


pimus quod ei dem I. cujus facramentum guid 


fe non maritabit fone licentid noſird recept- 


nus, dichas tertias partes in 3alliud tud in 


prefſenttd cuſtodis eorum manerii et tertiae 
partis per vos inde præmonend. intereſt 


: voluerit, vel attornati ſui in hac parte, 


aſſignari et liberari facias. Habend. in 

dote ficut pred. eft, et cum aſſignationen 

Mam, &c. T. &c. E 
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© Taz King, to the Eſcheator in the or weng 


© Counties of Warwick and Leiceſter, 
Greeting. Whereas among other the 
© Lands and Tenements of J. who was 
© the Wife of H. deceaſed, who held of 
© us in Chief, by us of the Lands and 
© Tenements, which belonged to the 
© aforeſaid H. in Dower ; we are wi. ling 
© to aſſign to the ſame Part of the 
Manor of Gronby with the Appurte- 
* nances in the County aforeſaid, and 
* alſo a third Part of the Purparty which 
© belonged to the ſame H. of the Court 
* of Liberty and Honour of V. and the 
© View of Frankpledge, in the ſame 
County, to hold in Dower, in Form 
* aforeſaid ; we command you to cauſe to 
be aſſigned, and delivered to the ſame 
J. whoſe Oath that ſhe will not marry 
© without our Licence, we have taken, 
© the aforeſaid three Parts in your Baili- 
wick, in the Preſence of the Warden 
« of the Manor and third Part, to be by 
© you thereof forewarned, if he ſhall be 
* defirous of attending, or his Attornies 
don his Behalf: to hold in Dower as 
* aforeſaid, and when that Aſſignment, 
; Sc, Witneſs, „ 


 Anp if the Wife after the Death of 
the Huſband, doth come into the Chan- 
; 6 2 / cery, 
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cery, and prayeth her Dower, there the 


King may grant a Writ unto the Eſchea. 


tor, commanding him to take Security of 
the Wife, that ſhe does not marry her. 
{ſelf without Licence, and that the Eſ. 


cheator do aſſign Dower unto her; and 
the Writ ſhall be ſuch. 


Rex Eſcaetori ſuo in comitatu Eborum 


ſalutem. Pracipimus tibi quod capto fa 


cramento M. que fuit uxor W. defund, 
qui de nobis tenuit in capite, quod ſe non 


maritabit fine licentid noftra, eidem M. 


rationabilem dotem ſuam ipſam de omnibus 
terris & tenementis, que præd W. quin- 
dam vir ſuus tenuit in dominico ſuo ut de 


Feodo, in ballivd tud die quo obiit, & que 


Per mortem præd. W. capta fuerunt in 
manum noſtram, et in manu noſtrd fic” 
exiſtunt, ſecundum legem et conſuetudinen 


regni noſtri Angliæ contingentem, per ex- 
tentam inde factam, vel aliam ſi neceſſe 


Fuerit iterato faciendam, in praſentia B. 


per te inde præmonend. fi intereſſe voluc- 
rit, aſſignari fac. et cum aſſignationem 
illam fic feceris, eam ſub figillo tuo diſtinde 
et aperte mittatis, ut eam in rotulis can- 


cellariæ 1 * prout moris eft irrotulari 
faciamus, T. Sc. 
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Tk King to his Eſcheator of the of atigning 


County of York, Greeting. We com- 
mand you that having taken the Oath 
* of M. who was the Wife of V. de- 
© ceaſed, who held of us in chief, that 
he will not marry without our Licence, 
© you cauſe to be aſſigned to the ſame M. 
© her reaſonable Dower, belonging to her 
* of all the Lands and Tenements, which 
* the aforeſaid W. formerly her Huſband, 
© held in his Demeſne as of Fee, in your 
* Bailiwick, the Day on which he died, 


© and which by the Death of the afore- = 


ſaid W. were taken into our Hands, 


and in our Hands ſo remain, according 


* to the Law and Cuſtom of our King- 
* dom of England, by Extent thereof 

* made, or another to be again made, if 

« neceflary, in the Preſence of B. to be 
© by you thereof forewarned, if he ſhould 
* be willing to attend; and when you 
* ſhall have ſo made that Aſſignment, 


* that you ſend it under your Seal di- 


* ſtintly and openly, that we may cauſe 
it to be inrolled among the Rolls of our 
Chancery, as is uſual. Witneſs, &c. 


AND if a Man dieth ſeized of Lands 
which are holden by Knight's Service, 
of any Manor, or otherwiſe, as of an Ab- 
bey, Biſhoprick, or Priory, or ſuch as 

T4 are 
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are in the King's Hands, by Reaſon of 4 
Vacancy of the Abbot or Biſhoprick, Ec. 
then, if the Wife will have Dower, ſhe 
ought to ſue in the Chancery, to have 
ſuch Writ directed to the Eſcheator, to 


aſſign her Dower ; but there the Wife 


ſhall not take Oath that ſhe will not 


marry without the King's Licence, as ap- 


peareth by the Writ; for the Prerogative 


does not obtain in this Caſe, for the King 


aſſigns Dower as Guardian of the Tem- 
poralities, and not as the ſuperior Lord; 
and the Writ is: ; 


Rex, Eſcaetori ſuo in comitatu Eborum 
falutem. Pracipimus tibi quod A. qua fuit 


uxor B. defuncti, qui de abbatid de burgo 


ſantti Petri nuper vacante, & in manu 
nojirg exiſtente, tenuit per ſervitium mili- 


tare: rationabilem dotem ſuam ipſam, deom- 


ribus terris & tenementis, &c. 


gue 


prad. 


B. vir ſuus tenuit in abbatid pred. in bal- 
liud tud die que obiit, & gue per mortem 
 Tþ/eus B. in manu neſtrd exiſtunt, &c. (ut 
ſupra.) 8 


aA A K a 


© The King, to his Eſcheator of the 
County of York, Greeting. We com- 


mand you, that A. who was the 


Wife 


of B. deceaſed, who held by Knights 


Service, of the Abbey of the Bor 
8 . 


ough 


© of 


The Law of Executions. 2281 
© of St. Peter lately vacant, and remain- 0 
© ing in our Hands, her reaſonable Dower 
© of all the Lands and Tenements, &c. 
«© which the aforeſaid B. her Huſband, held 
© in the aforeſaid Abbey, in your Baili- 
© wick the Day on which he died, and 
which by the Death of B. remain in 
© our Hands, Sc. (as before. Y 


Anp the like Writ may be ſued by 
the Wife for Lands which her Huſband 
held by Knight's Service, of the Manor 
of him who is in Ward to the King, by 
Reaſon of his Nonage; but there ſhe 
ſhall not make Oath, that ſhe will not 
marry herſelf, no more than in the Caſe 
before ; for the above Reaſon. | 

Avp the King may aſſign Lands in 
Dower in the Chancery, rendering Rent 
yearly to the King, and becauſe the 
Lands do exceed the Value of the 3d Part 
of all the Tenements whereof he ought 
to have Dower ; and then, upon that 
Aſſignment made in Chancery, ſhe ſhall ' 


Have ſuch Writ to the Eſcheator : e 


Rex Eſcaetori ſuo ſalutem. Scias ga en 


d2 cum clauſula 


de terris & tenementis que Fuerunt E. de revdendi quod ex- 
B. defuncti, qui de nobis tenuit in capite, Ba wer 
& que occafione mortis ejusdem E. capta 

Sant i in manum * . gnavimus M. 


que 
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quæ fuit uxor pred, E. maneria fubſerig- 
ta, videlicet maneria de B. et de C. cum 


pertinentiis in comitatu L. gue ad centum 
Li. extenduntur per annum, habenda in 
dotem ipſam de terris & tenementis præd. 


ſecundum legem et conſuetudinem regni no- 


firi Angliæ contingentem, reddendo inde 
nobis per annum ad fcaccarium noſtrum 
tantum quod excedit dotem ſupradictan. 
Et ideo tibi præcipimus quod eidem M. 
didta maneria cum pertinentiis liberes : 


habenda in dotem ſuam in formd prædiddd, 
. 


%% 0 2095. . 9. lr * 


8 Tn King, to his Eſcheator, Greet- 
ing. 
of the Lands and Tenements which be- 
longed to E. of B. deceaſed, who held 


of us in chief, and which, by Oeccaſion 


of the Death of E. are taken into our 
Hands, to M. who was Wife of the 


aforeſaid E. the following Manors, viz. 
the Manors of B. and of C. with the 


Appurtenances in the County of L. 


which are extended at 100 J. a Year, 


to have in Dower belonging to her of 
the Lands and Tenements aforeſaid, ac- 
cording to the Law and Cuſtom of our 
Kingdom of England, returning to us 
ſo much thereof, as exceeds the afore- 


* ſaid Dower, yearly at our Exchequer. 


4 | And 


Know that we have aſſigned, out 


The Law of Executions. - 283 
And therefore we command you to de- 
« liver to the fame M. the ſaid Manors 
with the Appurtenances: To be holden 
for her Dower in Form aforeſaid, Wit- 
"neſs, &c.' HE 


Axp if the Wife be impotent, ſo as 
ſhe cannot come into Chancery to make 
Oath, and to demand her Dower to be 
aſfigned by the King, then ſhe may have 
a ſpecial Writ, directed to certain Per- 
ſons to take her Oath, and to receive At- 
torney for her to ſue for her Dower in 
the Chancery, &c. and the Writ appear- 
eth in the Reg. fo. 29g8—And if the King 
makes Livery unto the Heir at full Age, 
ſwing unto the Wife her Dower, to be 
affigned by the King; then, if the Wife 
will demand Dower, ſhe ought to ſue for 
the ſame in Chancery; and if the do de- 
mand her Dower there, then ſhall iſſue 
a ſpecial Writ unto the Eſcheator, that 
he warn the Heir for to be in Chancery 
at a certain Day, Sc. And there the 
Wife ſhall have the ſame Day to receive 
her Dower, &c. And the Writ which 
hall iſſue againſt the Heir ſhall be: 


Rex Eſcaetori, &c. ſalutem. Cum domi. ire facias e- 
ms in E. nuper rex Angliæ pater noſter, amm aſſes. doti. 
20 die fanuarii proximæ preterito, ceperit 

| 5 „ bo- 


284 De Law of Executions. 


homagium T. de B. fil. & heredis T. de ; 


dęfuncti de omnibus terris & tenementis 
gue idem T. pater ſuis tenuit de dicſo 
patre noſtro die quo obitt, & ei terras & 


tenta illa reddiderit, eaq; fibi mandaverit 


kberari, ſalvo jure cujuſlibet & ſaloa M. 
gue fuit uxor prædicti T. rationabili dite 


fug, ißſam de terris & tenementis prad. 


ſecundum legem & conſuetudinem regni no- 
tri Angliæ contingente, ei prout moris af- 
Agnand. ficut per inſpectionem rotulorum 


cancellariæ dicti patris noſtri nobis con- 


tat, ac prefata M. nobis ſupplicaverit 


ut ei dotem ſuam, ipſam de terris & te- 
nentis prœd. contingentem ſecundum legen 
& conſuetudinem regni noſtri Angliæ aſ- 
ſignari faciamus, per quod diem dedi mus 
præfatæ M. quod fit in cancellarid noſtrd 


in craſtino animarum, &c. ubicunq; Ec. 


ad recipiendam dotem ſuam prad. tibi 
pracipimus quod ſcire facias prefato T. 
uod ad diem pred. interſit aſſignationi 


dotis pred. ſi ſibi viderit expedire. Et ba- 


beas ibi nomina, Sc. et hoc breve T. &c. 


po * Tus King to his Eſcheator, &c. 
dent on aligning © Greeting, Whereas Lord E. late King 


N of England, our Father, on the twen- 
© tieth Day of January laſt paſt, ac- 
© cepted the Homage of T. of B. Son and 


Heir of T. of B. deceaſed, of all the 
| | Lands 
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« Lands and Tenements which the ſame 
J. his Father, held of our faid Father 
© on the Day of his Death, and had 
granted him thoſe Lands and Tene- 
© ments, and had commanded them to 
© be delivered to him, ſaving the Right 
« of every one, and ſaving to M. who 
© was the Wife of the aforeſaid J. her 
© reaſonabte Dower belonging to her, of 
© the Lands and Tenements aforeſaid, ac- 
© cording to the Law and Uſage of our 
* Kingdom of England, to be aſſigned as 


is cuſtomary, as by Inſpection of the 
Rolls of the Chancery of our ſaid Father 
appears to us, and the aforeſaid M. hat 


beſought us, to cauſe her Dower. be- 
© longing to her to be aſſigned her out 
* of the Lands and Tenements- afore- 


ſaid, according to the Law and Cuſtom 
of our Kingdom of England: Where- 


fore we gave a Day to the aforeſaid M. 
* to be in our Chancery on the Morrow 
"of All Souls, Sc. whereſoever, Sc. to 
receive her Dower aforeſaid. We com- 
mand you, that you cauſe it to be 
* known to the aforeſaid T. that he may 
be preſent on the Day aforeſaid, on the 
a Aſſignment of the Dower aforclaid, if 
* he ſhall find it expedient, and have 
there the Names, Cc. and this Writ. 
: ani Sc.!“ | 
BuT 
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Bur if the King maketh Livery unto 
the Heir by his Writ, directed to the Eſ- 


cheator, by which Writ he commandeth 
his Eſcheator to deliver unto him Seifin 


of all his Lands, &c. * /alvo jure cujuſlibet, 
and he putteth not in the Writ theſe 


Words, r Salud M. quæ fuit uxor, fc, ra- 


tionabile dote ſud ipſius de terr. & tene- 
mentis, &c. contingent. et per nos afſignat, 
Then in that Caſe, the Wife ought to ſue 


her Writ of Dower againſt the Heir, if 


ſhe will demand Dower of thoſe Lands, 
becauſe the King made Livery generally 
of thoſe Lands by his Writ, without any 
Reſervation of Dower to be aſſigned by 


him, &c.—And if the King make a Re- 
ſervation of Dower, to be aſſigned by 


him, by his Writ of Livery, which is 
directed to the Eſcheator ; if the Wife 
never demand Dower, or if ſhe hath 
Dower aſſigned unto her by the King in 
Chancery; yet, after the Aſſignment made 
by the King, the Reverſion thereof is in 
the Heir, and he ſhall not ſue Livery of 
that Reverſion, after the Death of the 
Tenant in Dower, becauſe the Writ of 


_ Livery doth not reſerve any thing to the 


King, but Aſſignment of Dower to the 


Wife; but the Writ doth command the 
Eſcheator 


* Saving every Body's Right. 
+ Sawing M. ah was the Wife of, &c. her reaſonable 


| Dower out of the Lands and Tenements, &c. belonging, 
by us aſſigned to har. | | 


unto 

 Ef- 

deth 
eiſin 

abet, 

theſe 

. ra- 

tene· 

guat. 

o ſue 
ir, if 
ands, 
erally 
it any 
ed by 
Re- 
xd by 
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ing in 
— 
f is in 
ery of 
of the 
Vrit of 
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reafonablt 
ging, 
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Eſcheator to deliver Seiſin of all the 


Lands, and that the Eſcheator doth, and 
by that the Livery of all the Lands paſ- 


ſeth from the King; and therefore it fol- | 


loweth, that when the Wife is aſſign'd 
her Dower by the King in Chancery, that 
yet the Reverſion doth remain in the 


Heir, Cc. for which he ſhall not ſue a 


new Livery of that Reverſion, after the 
Death of the Tenant in Dower, &c. yet 
quere of that Caſe. „„ 
Wurd the King's Feudatory dies, dur- 
ing the Minority of the Heir, the King is 


to perfect the Infeudation of Dower, and 


therefore to make the Aſſignment; and 
tho the King does not make the Aſſign- 
ment during the Minority, yet he may 


reſerve to himelf the Power of Aſſign- 
ment after the Heir's full Age, and that 


is a Prerogative for the Benefit of the 
Dowreſs, ſince it may be better, and more 
compendiouſly done by Petition in Chan- 
cery, and thereby ſetting it out by the 
Eſcheator, rather than by Suit at Law, 
which is ſubject to great Delay; the King 


may, if he pleaſe, on the Livery to the 25 
Heir, make an Exception of his Prero- 


gative, touching the Aſſignment of Dower, 
and then the King ſhall aſſign Dower at 
the full Age of the Heir; but then ſuch 
an Aſſignment being an Infeudation of 
the Dowreſs, is a Delivery of it out of 

5 | the 
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Livery to the Heir, without any Excep- 


of his Tenant without any Reſerve, the 


may; and if the Wife be afſign'd Dower in 


ſed by the Heir, or by any other for the 
| King, that the Land aſſigned to the Wife 


that the Land aſſigned to her is much 


that the Lands which remain in the 
| King's Hands are extended to the ful 
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the King's Hands, and by conſequence the 
Heir need not ſue a Livery of the Rever- 
fion ; but if the Dowreſs does not then 
petition, then the King often granted the 


tion, touching his Prerogative of aflign- 
ing Dower; and then the Dowreſs was 
driven to her Suit at Common Lay 
againſt the Heir if he will not aflign, be- 
cauſe the Livery giving the whole De- 
meſne out of the King's Hands, into that 


King parts with his Power of making 
any Infeudations of that Eſtate ; and that 
mult be conſtrued to be the Intent of 
that Livery, where it is without any Re- 
verſion ; but the Right of the Dowrels 
follows it into the Han'js of the Herr, 
where ſhe muſt. obtain it, as by Law ſhe 


the Chancery, and afterwards it is ſurmi- 


is not extended to the very Value; but 


more in Value than it is extended at, and 


Value, &c. then the King ſhall ſenda 
Writ to the Eſcheator, to make a new 
Extent ; and upon that Writ returned, 


if it be found that the Land aſſigned s 
85 the 
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> the the Wife is of greater Value, &c. then 
wer- upon return thereof, a Scire facias ſhall be 
then awarded againſt the Wife, to ſhew Cauſe 
| the wherefore ſhe ſhall not be endowed a- new, 
cep- Ec. and if ſhe be warned, and maketh 
lign- Default, it ſeemeth ſhe ſhall be a-new 
Was endowed for her Default; and if ſhe ap- 
Law pear, and cannot ſay any thing contrary 

„ be- to the new Extent, ſhe ſhall be endowed 
De- 


2-new; ſo as Part of the Land aſſigned 


o that to her, ſhall be taken from her at the 


„ the King's Pleaſure; or the King may make 
aking a new Aſſignment of all that ſhe had in 
d that i Dower, if he pleaſeth; and a new Writ 
nt of WW ſhall go to the Sheriff to deliver her Sei- 


y Re- Bi fin thereof ſo newly aſſigned to her 
owrels Vere the Caſe as to this Point. —If the 
Heir, Dower of the Feme be evicted by elder 
w ſhe Bi Title, upon the Record brought into 


wer in Chancery, by which ſhe was evicted, ſhe 
ſurmi- Wi ſhall have a Scire facias to re-ſeiſe the 
for the WF Lands, and to be endowed a- new of the 
e Wife KReſidue, tho' after Livery made to the 
e; but . Heir, 43 Af. 32. It ſeems alſo, that if 
much I Dower be affigned to the Wife within 
at, and Wi Ape in Chancery, and after Livery is made 
in the w the Heir, ſhe may have a Writ of 
he full I Dower of the Reſidue, 18 Ed. 3. 29. 
ſend 2 Bl If the Wife maketh Oath that ſhe will 
a * not marry herſelf without the King's Li- 
turneo, 


ence, and is endowed upon the ſame; 
gned to | WW - | Se; 


the 
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&c. and afterwards ſhe marrieth without 5 
Licence, &c. then the King ſhall ſend 2 To 
Writ to the Eſcheator, that he re-ſeiſe 

all the Lands ſhe holdeth in Dower, as 
appears by the. Reſignation, and not all che 
the other Lands which ſhe, or her Huſ- 
band had in their own Right: and the 
Writ is ſuch: | 


\ 


Mandamus quz Rex, efcaetort in comitatu L. ſalutem. | 
ptura de ten. vi- 


duz maritate fine Cin A. 5 uit uxor J. de C. dęfuncti, 
mum nec. Jui de nobis tenuit in capite, qua nuper 


ger. ag b. Jacramentum præſtiti t corporale quod ſe nun « tha 

| maritaret fine licentid noſtra, jam ſe W. vor 
de P. maretaverit, licentid noftrd ſuper _ 
hoc non obtent4 ut accepimus : nos con- Un 
temptum bujuſmodi nolentes tranjire in. oft 
punitum, nec non indemnitati nojire@ wolen- e jn 
tes proſpicere in hdc parte, tibi præcipi- at“ 
mus quod fi ita eft tunc omnia, terras et te- the. 
nementa que præd. W. & A, tenent in Wil «11... 
dotem ipfius A. de hereditate pred. Jo if (that 
hannis in balliud tud fine dilatione ca" I «1, 
pias in manum noſtram, ita quod de exiti- il « fam 
bus inde provententibus nobis reſpondeas ad 
ſcaccarium noſtrum, quouſq; nobis de forts" of 
fatura ad nos inde pertinente ſatis jatjun- WF | 
fuerit, vel aliud inde duxerimus demun- Ty 
dand. T. Sc. e _—_ £7 
: Dowe 


c Tar, of Lif 
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County of L. Greeting, Whereas A. 
«© who was the Wife of F. of C. deceaſed 
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Tux King, to the Eſcheator in the hunt to 


ſeize into the 
King's Hands, a 
Widow's Tene- 
ments, who mar- 
ried without the 
King's Licenee . 


8 © who held of us in chief, who lately took 
all cher corporal Oath, that ſhe would not 
Juſ- * marry without our Licence, has now 
the © married W. of P. as we are informed, 
WH four Licence thereon not having been 
© obtained : We, unwilling that ſuch a 
len. Contempt ſhould paſs -unpuniſhed, and 
in, Wl * ilfo defirous to take care of our In- 
zuper © demnity in this Behalf, command you, 
ſe non Bil «that, if it be ſo, then, without Delay, 
e W. you ſeize into our Hands all the Lands 
ſuper and Tenements, which the aforeſaid V. 
con- and A. hold in Dower of the ſame A. 
e . of the Inheritance of the aforeſaid John, 
volen- in your Bailiwiek, ſo that you anſwer us 
cih: at our Exchequer the Rents ariſing 
ret : © therefrom, until the Forfeiture to us 
nl thereof belonging is ſatisfied to us, and 
. Jo. © that we ſhall think proper to give you 
ne ca- 


| exili- 
leas ad 
2 forts 
afFum- 
demaie Taz Writ of Quod ei deforceat lieth 


* fame. Witneſs, Sc. 


Of the WR IT quop EIL DEFORCEAT. 


other command in charge touching the - 


where the Tenant in Tail or Tenant in 


15 > Dower, or by the Curteſy, or for Term 


8: a Præ- 


of Life, loſe their Lands by Default, in 
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Pracipe quod reddat brought againſt 


them; they have no other Remedy if Ti 

they were ſummoned according to the a 

Law, Sc. but this Writ of quod ei defor- Fo; 

ceat, which is given by the Statute of Ds 

4 Weſtminſter, 2 c. 4. and the Writ is men- ſup 
5 tioned in that Statute. Up 
Tux Writ of Qucd ei deforceat ſeems K. 

to have ariſen from the Inconveniency F 


which Wives ſuffered by a Trick to diſ- 


Paramount, and therefore defeated the 


=” deforceat, by which the Recovery 


appoint them of Dower ; for the Huſ. A. 
band was wont to be impleaded by his 
Alienees, and loſe by Default, and the 
Judgment being given for the Alienee to 
recover on ſuch Default of the Huſ- 
band his Seiſin, he came in by Title 


Seiſin of the Huſband, and conſequently ot 
the Title of the Wife to Dower ; and it * col 
was generally held, that no Judgment by he 1 
Default, could be defeated but by the very done 
Tenant; therefore the Recovery by De- * N 
fault was miſchievous, not only to the Te. able 
nant in Dower, but to the Tenant in Tal BM to b 
and Tenant for Life, that happened to and 
loſe by Default; for they could not hae ber, 
a Writ of Right, becauſe they were not 
the very Tenant holding of the Feudal AN] 
Lord; therefore this Statute gave a A e br 


could not bar the Demandant's Right, but Ru0 


the Defendant wasobliged to ſhew an — 
| | | | | Itle; 


ainſt 
ly if 
) the 
lefor- 
te of 
men- 


ſeems 
1ency 
o diſ- 
Huſ- 
y his 
d the 
nee to 
Huſ- 
Title 
d the 
aently 
and it 
ent by 
e very 
* | De- 
ge Te- 
n Tall 
ned to 
t have 
re not 
Feudal 
1 9uod 
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ht, but 
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Title; 
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Title; but the Iſſue in Tail could not 

a Quod ei deforceat, becauſe he 1 
Formedon in Deſcender by the Statute De 
Donis; yet the Writ or Count doth not 
ſuppoſe any Recovery, 18 H. 6. 25. 
Upon loſing by Default in a Cœſavit, 8 
R 2. bre. 171. and the ſame is ſuch: 


Rex, vic. Lincoln, ſalutem. Pracipe Breve de Dote a- 


miſs2 per defal- 


A, quod, Se. 4 eddat B. qua He uit uxor C tam, W. 2. cap. 


num meſſuagium cum pertinentiis in N. 4. Res. 171. 
quod clamat eſſe rationabilem dotem ſuam, 
os you nr efſe de rationabili do- 

e ſud, & quod idem A. ei deforce, 

7 | Y zeal 


: = King, to the Sheriff of Lin- wilt of Dower 
| in, Greeting. Command A. that, &c. WR. . 13. Bd 
be render to B. who was Wife of C. a 
one Meſſuage with the Appurtenances 7 
iin N. which ſhe claims for her reaſon- 

able Dower, or thus, which ſhe claims 

to be Part of her reaſonable Dower, 


and from which the ſame A. deforces 


her, as ſhe ſays, Sc.“ 


AND if the Tenant in Frank Marri- 
age bring ſuch Writ, then the Writ is: 


* V 4 1 _ E. unum meſſuagium, &c. De maitagio r. 
Mar e - . , miſſo per defal- 
eſſe jus & maritagium ſuum, um. Reg. 111, 


& quod idem A. ei injuſte deforceat, &c. 
V3. * THAT | 


| 
| 
| 
| 
| 


— - — 
— ——— — 


0 
— 
— es 


——— ů 


. 
— 7 * 


- 2 * 
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* 
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"Tran he render E. one Meſſuage, 


© &c. which ſhe claims to be her Right 
© and Marriage Portion, and from which 


© the ſame A. AY deforces her, 
. 


AND if he 1s Tenant i in Tail then the 


Writ is: 


uod juſte, Se. u unum i meſſuagium, Ge. quod 
—_ tenere ſibi et heredibus de corpore 


Reg. 171-b. (1 exeuntibus, et quod pradi Aus A. Sc. 


| Of a Fee Tail loſt 


De tenemento ad 
termin. vitæ a- 


© Twar juſtly, &c. one Meſſuage, 
Se. which he claims to hold to him 
© and the Heirs of his Body iſſuing, and 


from which the aforeſaid A. Sc. 5 


Ir is good without ſhewing of whoſe 


Gift it is in his Count, 29 E. 3. 47. 30 


E. 3. 31. For the Writ is brought only 
after a Recovery by Default of his own 
Seifin ; therefore who made the Gift is 
not material, but Matter of Evidence 
only; and conſequently need not be ſet 
forth in the Count And for Tenant for 


Life the Writ | is: 


uod, Ge. reddat B. unum meſſuugi- 


miſſy per defal- um, &c. quod clamat tenere ad term: 


| Reg. 771. be 


num 


luage, 
Right 
which 

her, 


en the 


c. quod 
orpore 


Ec. 


ſuage, 
) hm 
2 and 


whoſe 
7. 30 
t only 
s OWN 
Jift is 
dence 
be ſet 
nt for 


ſuagi- 
Fer Ms 
num 


zum bite ſue, & | 
injuſte de Forceat, Sc. po nfs, Sc. * - = 


* (Curteſy) of England, and from which 
f Ge. 1 


the Statute—But if the Tenant in Tail or 


- 47 1M Non dicatur injuſte de eforceat, gia le (injuſte) non 
habetur in Hatuto. Reg. i 


Writs, but it may be maintained 2 virtue of the axe Sta- 
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od pred fut A. *© 


0 Takr, Ge. he render to B. one 0f-Terement | 


* Meſſuage, Sc. which he claims to hold Life, loft by Des 
© for the Term of his Life, and from 


* which the aforeſaid A. unjuſtly defor- 
* ces him, Se. and unleſs, Ic. | 


(Ox for Tenant by Curtehy ) 


Nod clamat tenere fer legem Ari gl, v Per * lege 4. 


& quod prœdictus A. ei mjuj de eforceat, 3 es 171. b. 


Ge. * 


Tnar he claims to hold by the Law 0 Een, 


the aforeſaid A. unjuſtly deforces 12 


Any the Regiſter i is, that the Writ for 
Teaant by the Curteſy, is by Equity of 


94 | | ſuch. 


* 1t ſbould not be ſaid unj ;uſtl) y deforces, —_— the (un- 
juſtly) 15 not in the Statute. - Reg. ibid, 

T Mad Br. pro tenentibus per legem Angliz non contine- 
tur in flatuto, ficut alia, Br, «2p ſed poteft manute- 
neri per idem flatutum, Ec. Reg. | 

T This Writ for Tenants by S 2 (Curteſy) of Eng- 
land „is not contained in the $ tatute, as the other preceaing 


tute, Oc. ibid, 


9 8 A 
een — — — — 
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fuch other Tenant, who hath a particular 


Eſtate, loſe by Default, where he, is not 


ſummoned, &c. then he may have a Writ 
of Deceit, or qued ei Gelen cal. as he 


| pleaſes, — 


Ir a Man loſe by Default in an "ARion 
of Waſte ſued Ro againſt him, he ſhall 
not have a quod ei deforceat; for the Ver- 
dict which found the Waſte, ſee 3 H. 6. 


29. By Ralph Broak, quod ei Ueforceat 7, 


dubitatur. 


AND if a Man loſe any Land by De- 
fault, ina Writ of Right, in a Court Ba- 
ron, he may remove the Record into the 
Common Pleas, and have a quod ei defor- 


ctat upon that Record, and ſo ſhall have 


the quod ei deforceat, although he do not 
remove the Record; but then it ſeemeth, 
that the quod ei deforceat ſhall be ſued in 
the Common Pleas, or in the Court Baron 


where he loſeth the Land, as he plea- 


| ſeth ; tamen quere. 


Note, upon Recovery by Default in 
the Court Baron, quod ei deforceat lies in 
the Court of the King; and therefore it 
is no Iſſue ta fay, Nl tiel record; but he 
ought to ſay no ſuch Record or Recovery, 
by which it appears, that the Tenements 


were loſt by Default, 2 Ed. 411. 10 Ed, 


4. 2-10 H.7.9. 6 H. 43. | 
Ix the quod ei deforceat, it was enough 
for the Plaintiff to * that he "F a 
en 
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peu for Life, by the Curteſy, or in Dow- 
er, Ge. and he was not obliged to ſet 
forth the Recovery in his Writ or Count, 
but that came on the Defendant's Side; 
and he may plead that there was no ſuch 


Record or Recovery, in Abatement of the 


Writ; for he might recover by Aſixe, or 
Writ of Dower; and it would have been 


impertinent to have clogged the Plain- 


tiffs Writ or Count with a Recovery by 
Default, becauſe this is Part of the De- 
fendant's Title, and therefore comes pro- 
perly on his Side to ſhew eit; and if there 
be no ſuch Recovery by Default, the De- 


fendant muſt ſet it forth in Bar, and alſo 


his Title; as if it be by a Gift in Tail 


and he had recovered by Default in a 


Firmedon, ſhe muſt ſet forth the Gift in the 
Fur medon, the Default, and Recovery, and 
ſay that he is * paratus manutenere jus & 
fitulum per donum predict. And the Defen- 
dant, by way of Replication, may traverſe 
the Gift, or traverſe the Seiſin of the Do- 


vor, Raft. Entr. 537. but the Plaintiff can 


never traverſe the Recovery, becauſe that 


s the Foundation of his own Writ; but if 
the Defendant traverſe it in Abatement of 


the Plaintiff's Writ, if the Record bein a 


Court Baron, then it may be removed by 


fiid * eady to maintain his Right and Title by the Gift avis 


i 


297 


- — 5 — 
—ͤꝓ—— — CO 
y) - 
1 - 


— — ü AUP EAI TAS OO — — — 
* 
” 
7 F 
* 


; 298 


The Law of Exetutions; 
Recordare into the Common Pleas ; but if 


the Recovery by Default be in a Coutt of 
Record, it muſt be removed by Certiorari 


and Mitti mus. 


- 
# 


Ax the quod ei deforceat lieth againſt 
a Stranger to the Recovery; as if a Man 
recovers by Default, and maketh a Feoff. 
ment after the quod ei deforceat ſhall be 


brought againſt the Feoffee. 44 E. 3. 43. 


accordingly. Dubit. 11. E. 3. 30. quod 
ei deforceat. 5. ES 
Ax if a Woman loſe by Default, and 
taketh Huſband, ſhe and her Huſband 
hall have the quod ei deforceat; but if 
Ten. in Tail loſeth by Default and dieth. 
his Heir ſhall not have the quod ei defor- 
feat, but a Formedon, for that is his Writ 
Rn: I 
Wurkx a Woman hath Dower aſſign- 


| ed to her in Chancery for the Nonage of 


the Heir, who is in Ward to the King, 
and afterwards the Heir at full Age fueth | 
a Scire facias in the Chancery againſt the 
Wife, to avoid that Endowment, and re- 
covereth in that Scire facias by Default 
of the Wife; now the Wife ſhall have 
a quod ei deforceat in that Caſe in the 


Common Pleas upon that Recovery. 


AnD ſo if a Man recovers in the Ning. 
Bench any Land by Default upon Scire fa- 
cias ſued out upon a Record, _— is 

there, 


The Law of Execntions. . 
there, the Tenant who loft by Default, 


ſhall have his quod ei deforceat, and ſhall 
ſue the ſame in the Common Pleas, 
| Ir two Coparceners, Tenants in Tail 


loſe their Lands by Default, they ſhalt 
join in a guod ei deforceat, and yet the De- 
fault of one is not the Default of the other, 

AND in a præcipe quod reddat, if Te- 
nant for Life, or in Tail appears, and after 
depart in deſpight of the Court, he ſhall 
loſe his Land; and yet he ſhall kave a 


quod ei deforceat, for that the Recovery 


is by Default, becauſe he did not appear 
when he was demanded ; and if Tenant 
in Tail or for Life, after the Miſne joined 
in a Writ of Right, depart in deſpight of 


the Court, he loſeth his Lands; and 
there he ſhall not have a quod ei deforceat, 


becauſe Judgment final ſhall be given 
againſt him in that Caſe, —The Reaſon of 
the Diſtinction in the foregoing Caſes 


ſeems to be, becauſe in a præcipe quod 


reddat, in Entry, the Plaintiff only reco- 
vers Seiſin; and therefore in this Caſe, the 


quod ei deforceat lies, which was intended 


in this particular Caſe, inſtead of the Writ 
of, Right for theſe Tenants; but where 
the Miſne was joined upon the meer 
Right, and the Tenant departed in de- 
ſpight of the Court, Judgment final was 

2 - „ given 
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given againſt him, and there could be no 


new Writ of Right; therefore in theſe 


Caſes, no Writ of quad ei ae nn Was 


given inſtead thereof. 
IF the Huſband and Wife be ſeiſed of 


Land in Right of the Wife, for Life 
of the Wife, and they loſe the Land in a 


præcipe quod reddat by Default, yet they 


ſhall have a quod ei deforceat. 


. AnDdif Tenant for Life loſeth his I Land 
in a Cæſavit brought againſt him by De- 
fault, yet he ſhall have a quod ez 2 rceat 


by the Statute of Weſt. 2 H. 5 c. 3. and 
M. 6. E. 3. becauſe the Lord in this 


Caſe, as in all other Caſes by Default, 
maketh Title by the Ceffor in Maintenance 


of the Default. 


Ax if a Tenant by a Receipt upon the 
Default of Tenant for Life appeareth, and 


is received, and pleadeth, and afterwards 
loſeth by Action tried yet the Tenant 


for Life ſhall have a quod ei dęforceat, 

for the Judgment is given againſt him by 
his Default, 23 E 3. quod ei 1 de eforceat 17. 

8 H. 4. 6. 33 E. 3. Avowry 255. And if 
the Tenant vouch, and the Vouchee will 


not appear, for which the Tenant loſeth 


by Default of the Vouchee, it is to ſee 


whether the Tenant ſhall have a quod ei 


deforceat ; for he loſeth the Land by De- 
fault; 


De Law of Executions. 
fault; for the Statute is, * Ef cum tempori- # "_ 
bus retroactis aliquis amiſiſet terram ſuam 309. 
fer defaltam, non habuit aliud recuperare 

quam per breve de redo, and there it doth 


4 ſay, per defaltam ſuam, but only by 
Default; but after in the Statute it ſayeth 


+ Proviſum fit uod de cctero non fit eorum 


defalta, eis ita præjudicialis, Ec. And by 
that it ſeemeth, that the Default of the 

Vouchee is the Default of the Tenant, 
and ſo Default in both. — Quere of Sta- 
tute; but if the Tenant vouch, and the 
Vouchee appeareth, and entereth into the 


Warranty, and afterwards loſeth by De- 


fault; now, if the Tenant loſe by the De- 
fault of the Vouchee, he ſhall not have a 
quod ei deforceat, becauſe he ſhall have 
Judgment to recover over inValue againſt 
the Vouchee, by Default of the Vouchee, 
ſo as he ſhall have a Recompence ; but 
if the Vouchee doth not appear, but 


maketh Default, then he ſhall loſe the 


Land by Default of the Vouchee, but 
that is not the Default of the "Tenant, 


and therefore quere of that Caſe. 


Ir the Vouchee does not appear, it is 


the Default of the Tenant, in not bring- 


ing 


4 


And whereas in Times Jaft, auh any one had bo oft their 
Land by Default, he had no other Remedy to recover than by 
Writ of Right. | 
+ [tis N that for the future . Default ſhall 
wt be ſo prejudicial to them, 
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ing his Voucher at the Day, in order to 


defend his Title; therefore the Deman- 
dant recovers upon the Default; and by 
Conſequence this Writ lies for the Te- 


nant that loſes upon ſuch Default, who 
becomes Demandant in a quod ei defor- 
ceat,to make the former Demandant ſhew 
his Title, on which he could maintain 
his former Writ: indeed, if the Vouchee 


comes in, and after make Default, no 
Writ of quod ei deforceat lies. 


Bor ſuch Recovery may be pleated as 
a Bar to the quod ei deforceat, becauſe the 
 Pemandant in the former Action had 


Judgment to recover in Value, and there- 


fore, having the Recompence by the for- 


mer Judgment, he could never maintain 
the Writ to recover the Thing itſelf; but 
in the former Caſe, the Vouchee not a 


pearing at all, there could be no Judg- 
ment for the Recompence in Value; and 
if the particular Tenant had not this 


Writ, he would be without Remedy, and 
this is the Reaſon, why in a Common 


Recovery, the Tenant in Tail cannot im- 


plead the Recovery in a quod ei deforceat. 


AND if Huſband and Wife loſe by De- 


fault the Land of the Wife which ſhe 
holdeth for Life, if the Huſband dieth, 
ſhe ſhall not have a quod ei deforceat, but 
a Cui in vita; for it is a Demiſe made 


by 


The Lam of Execution. 


the Huſband. The Statute of Mem. 2. 


cap. 3. expreſly gives 2 Cui in vita in 


this Caſe, therefore not within the Sta- 


tute, which gives the quod ei dgforceat. 
And when he bringeth the quod ei defor- 
ceat, he counteth that he was ſeiſed of 


Land in his Demeſne, as of Freehold, or 


in his Demeſne in Tail, without ſhewing 
of whoſe Leaſe or Gift he was ſeiſed; 
and he ought to e Slee himſelf, 
Gc. We have already mentioned why 


he need not mention of whoſe Leaſe or 


Gift he holds in the Count or Writ; but 


only in general ſay, that he himſelf was 


ſeiſed ut ſupra, becauſe to alledge it ge- 
nerally, was ſufficient to intitle himſelf to 


the Writ, becauſe he Jays the Eſplees, 
which ſhews the Seifſin-; and if he ſhews 


the Seiſin, he need not ſay of whole Gift, 


becauſe the Ouſter is of that Seiſin, which 
he has laid to be actually in him; and 


then the Defendant ought. to deny, the 


Right of the Demandant, and ſhew how 


that at another time he recovered the Land 
againſt the Demandant by Formedon, og 


other Action; and ſhall fay, at the End 


of the Plea, * Qyod ipſe paratus eft ad 
manutenendum jus et titulum ſuum pred. 
fer donum pred. et unde petit judicium, 

| — _ 


* That he is ready to maintain hir Right and Title aforc= 
ſaid, by the Gift aforeſaid, and thereof derer Judgment, Ec. 
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Sc. And then the Demandant in the 


quod ei deforceat, ſhall traverſe that Title, 


or may ſhew Matter to bar that Title, &c, 


but he ſhall not make Defence, and then 
plead in Bar, as he ſhall do in the For- 
medon. The Meaning of this is, that in 
the Formedon, after the Defendant has 
entered into the Defence; that is to ſay, 
* Venit et defendit jus ſuum quando, &c. 


et dicit quod pred. (the Plaintiff) Aion. 


fuum verſus eum habere non debet, quia di- 


cit, &c. and fo ſhews Matter to defend 


himſelf from the Plaintifs Action; but in 


the quod ei deforceat, the Defendant, by 
way of Bar, is to ſet up his former Re- 


covery by Default, and protect that Re- 
covery by Title, and ſo aver the Defence 
of that Title whereby he recovered; 
therefore it would be very improper for 
him to ſay, + Actionem ſuam verſus eum 
habere non debet, becauſe the Statute has 
expreſly given the Action; where there 
was a Recovery by Default; and to be- 
gin his Defence in that Manner, would 
be an Averment againſt the Statute. 


cines and defends his Right, when, Ec, and ſays, that 


the aforeſaid (the Plaintiff) . Onght not to have bis 


Aclion againſt him, becauſe he ſays, &c. 


The END 
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KINGs BENCH. 


HE civil Side of the Xing's Bench com- 

mences on Suppoſition of a Treſpaſs com- 
mitted by the Defendant in the County where he 
reſides, and he is taken up by Proceſs of that 
Court as the Sovereign Eyre, and being com- 
mitted to the Marſhal, he may be declared againſt 
in any civil Action whatſoever. 

Taz firſt Proceſs therefore is a Bill either real Bill of 2ddtfes 
or feigned, which is ſign'd by the Maſter of the *** 1 
Office, who, as Clerk to the Court, iſſued the 
Proceſs, but the Latitat, which is founded on 
the Bill, and went to the Sheriffs, where the Eyre 
had no natural Juriſdiction, went out in the King's 
Name, and was #efted by the Chief Juſtice, be- 
cauſe the King had an univerſal Juriſdiction over 
all his Subjects, and conſequently could call any 
of them that fled from the Juſtice of his own 
Eyre : The ſignable Writs in the King's Name Signable writs, 
are likewiſe ſealed at a different Office, that one 
Office may be a Cheque to another. 
By the common Law all Perſons were put in of Bail, 
Derenna, and the whole F. rank · pledge anſwerable for 
. each 


De Origin of 


each other; but when the Nation grew too popu: 


lous for that Regimen, every one was obliged, 


when called upon by a proper Authority, to find 


Securities for their good Behaviour, and is now 


obliged ſo to do in Matters that will not bear a 


criminal Proſecution ; for all Offences which they 


Where a ID lay 
at the common 
Law. 


Attachment and 


Di.iſtreſs. 


Difference of the 
Diſtringas in the 
Courts below. 


The Courts 
above. 


52 Hen. 3» 
33 Ed. 


called * Crimina majora, where at leaſt there was 


a Fine to the King, if not capital Puniſhment, 


the Capias lays; but in leſs Offences, there was 
only an Amerciament, and for- that a Diſtringas, 
only Debts were contracted upon the Credit of 
the perſonal Eſtate of the Borrower, and there- 
fore Proceſs at common Law lay only on the 
perſonal Eſtate by Attachment and Diſtreſs on the 
Proceſs, and Fieri facias on the Execution. 

In the Courts below the Property could not be 
altered, becauſe it is a Rule, no Property will al- 
ter in the Subject without his Conſent, or a Writ 
of the Prince, therefore on a Diſtringas in the 


Courts below, the Goods are not forfeited, either 


upon Meſne Proceſs, or after Judgment on the 
Levari facias, but are only a Pain to make the 
Parties appear on the Proceſs, and make them 
pay the Money- awarded on the Judgment ; but 
then they had a Writ T de Executione Fudicii, 
which impowered the Sheriff to alter the Property 
of the Goods, - 

Bur in the Courts above, on Non- appearance 
on the Di itringas and Attachment, the Goods 
were actually forfeited, and the Execution alter- 
ed the Property. 

Tux Statute of Marlbridge made the Lords 
Bailiffs to account in Cuſtody, as the King's Ac- 
countant did, and ſo gave a Capias in Account, 
and that of * an Elegit. 


By 


. Greater Crimes, + Of the Execution of the. Judgment. 
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By the Words of Marlbridge the Bodies are When the firſt 


to be attached, if they have nothing by which 2 


they may be ſummoned ; hence it is the Sheriff 


ap. was given. 


muſt return on the Original; * Nibil habet in balli- When Court had 


Power to take 


va mea per quod ſummoneri poteſt, to warrant the gy, 


iſſuing out of the Capias; the Party, by the Sta- 


tute of Weſtminſter, was repleviſeable at the Diſ- 
cretion of the Court, and therefore they have 
fixed a Sum, upon which the Party is to be let 
out on his own Security, which is now under 10 /. 
if it 1s that or a greater Sum, then he is to give 


in Caution; the Heir, Executor, or Adminiſtra- 


tor, being not ſued for a Debt of his own, his 
own Security is ſufficient ; againſt a Peer, he be- 
ing always preſumed to have an Eſtate in Land, 
no Capias lays; Analogous to this, the King's 
Bench have obliged them to file common Bail, to 
give them a Juriſdiction under 10 J. and if that, 
or a greater Sum, ſpecial Bail as in the Common 
Pleas. 1 
ginal gave Notice of the Plaintiff's Demand, and 
upon the Return of that Original, if the Defen- 


AccorDin to the ancient Practice, the Ori- Of the Original, 


dant did not Eſſoyn on the Eſſoyn Day, he was Emyn-ay, 


obliged to appear on the Appearance-day, and Appearance-day, | 


the Plaintiff was to be ready to count, and the 
Defendant to plead, and ſo they put the Point in 
Iſſue either by Demurrer or Trial per pais, the ſame 
Term, and originally all Buſtneſs was determined 
the ſame Term, the Original was returnable in ; 
unleſs it was adjourned for Difficulty, or to be 
tried in the Country by a Jury ; the very Notion 


of Terms originally being the ſame as the Com- Terms, 


miſſioners of Oyer and Yerminer at this Day, 
which are to diſpatch all Buſineſs that comes be- 
X 3 1 


* That he hath nothing in my Bailiwick auberey ke can be 
ſummoned, - 
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fore them; afterwards when the Statute of Viſt. 
minſter 2d, gave Power to every Body to appoint 
his Attorney ; there were Numbers of Attorneys 
that attended the Courts, and inſtructed the Ser- 
jeants in their Clients Cauſe, for which the Court 
allowed them a proper Time, and as they had 
four Days to appear in after the Return of the 


Writ, ſo they gave them four Days to plead in 


after the Appearance. TH 
Bur in the King's Bench, the Perſons who were 


arreſted by Latitat or Bill of Middleſex, were 


rivileged in all Suits againft them ; from hence 
It is, that when he came up to be bailed, all Per- 
ſons might declare againſt him, but to ſuch Decla- 
ration they were obliged to give an Imparlance till 
the next Term, becauſe the Defendant not coming 
in by Original, which ſhewed the Cauſe of Com- 


plaint, he muſt have Time till the next Law-day 


to put in his Anſwer; and as in the Common Pleas 
a Defendant had four Days to appear, and after- 
wards four Days to plead in, ſo they gave the 
Priſoner eight Days to plead in lite, being to the 


firſt Day of the Term, and the Writ on the E/- 
Jon Days. 
ALL other Perſons but he who ſued out the 


Latitat, were obliged to declare againſt him the 
ſame Term he appears, but he to whom he hath 
given a Warrant to appear, which is always in 


purſuance of the Action, may charge him the 
ſecond Term with a Declaration, but it mult be 


» 


in the ſame Action. 


Wren a Priſoner hath given in a Warrant of 


Attorney to appear at the putting in Bail in the 


Cauſe in which he was arreſted on the Action, it 
is an Undertaking of the Attorney to receive 4 
Declaration the next Term, and therefore the 
Plaintiff cannot be non-proſecuted till after the - 
1 con 
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the King's Bench; 


tond Term, fince the Defendant hath an Attör- 


ney in Court to receive the Declaration. 


© * 


When the Action was laid in London or Middle 


ſer, and they found an Inconvenience to give the 


Defendant an Imparlance till the next Term, when 


it was either Hilary or Trinity Term, theſe two 


being ſo 1 and eight Days being allowed to 


plead in, the Defendant, if the Proceedings were 
long, or he trickiſh, might delay the Plaintiff the 
long Vacation following; ſo that when a Defen- 
dant was arreſted on the firſt Return of Zaſter, 
and Declaration delivered before the Eſſyn Day of 
one Month of Eaſter, he was obliged to plead four 
Days before the Eſſoyn Day of Trinity; if he was 
arreſted on a Writ returnable the firſt of Michael- 
mas, and the Declaration delivered before the E/- 
ſcyn Day of the Morrow of All Souls, he was obliged 


to plead four Days before the Eſoyn Day of Hi- 


lary, correſpondent to this the Common Pleas al- 
tered their original Practice; and in Originals 
which came in after the ſecond Return, they 
gave Leave to imparle till the next Term, but 
the Declaration muft be delivered before the E/- 
ſeyn Day of the next Term, becauſe it muſt be a 
Declaration of that Term in which the Original is 
returnable ; but the enlarging the Time for the 
Delivery of the Declaration, anſwered but one 


Advantage of the King's Bench Practice, for the 


Authority . of the Court being founded on the 
Original, they could not depart from it without 
Error, therefore they invented a new Way of ar- 
reſting in Treſpaſs, and afterwards declare againſt 
the Defendant in another Action, and filed an 


Original to warrant the Declaration: Thus two 


Originals were filed, the one to warrant the Ca- 
pias, the other the Declaration; this laſt Origi- 


nal muſt be beſpoke within ſeven Days at far- 
NS tele 
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theſt of the ſecond Term, that ſo the Time to 


plead in Abatement being expired, the Writ 
might be more certainly form'd from the Decla- 
ration, without any Danger of being afterwards 
objected to, after the 13 Car. 2. Stat, 2. c. 2. which 
required the Cauſe of Action, ſhould be inſerted in 
the Writ on which the Defendant was arreſted ; 


it was thought the Common Pleas Practice of Clau- 


Jum fregit would be defeated, but my Lord Chief 
Juſtice North * invented the Actions which put 


them again on the Level with the K. B. On Diviſion 


of the Courts the Chancery was the Officina brevium 
to make out all Writs in which the Common Pleas 
was to proceed, and theſe were returnable into that 
Court, that they might be Cheques to each other, 
and a true Account kept of the Revenue pro- 
ceeding from them, and therefore a f Cuſtos. bre- 


vium was made in the Common Pleas, to keep and 


file the Originals, which were Warrants for the 
Courts Proceedings, and which could by no 
means be taken away ; and hence they pleaded to 
the Original, if it did not give the Court ſuffi- 
cient Authority, and from thence came the Ob- 


jection of want of Form, and not agreeing with 


the Regiſter, for the Common Pleas would not let 


the Chancery alter their Proceedings, left it ſhould 


make a Variance in the Law itſelf. 
Tu were in the Chancery two Sorts of 


Writs, viz. Þ Magiſtralia brevia, and |} de curſu; 
theſe laſt were formed in the King's Court before 


the Diviſion, and reduced into a Regiſter, and 


lay in Chancery ready to be made out; upon theſe 


the Plaintiff put in Pledges of Proteſtation, ſome- 
times in Chancery, ſometimes before the. Sheriff; 


the I Brevia Magiſtralia were made out by the 


Maſters on the Statute of Weſiminſter 2. which 
| Im- 


See his Loraſbip's Lift in 410, p. 99, 100, printed in 1742. 


+ Keeper of Writs, I Magiſterial Writs, || And of Courfe. 
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me to {MW impowers them to make out Writs ſuitable to 
Writ every Man's Caſe; the Maſters, whenever a new 
Decla- Caſe came, met and form'd a Writ accordingly, 
rwards which was entered into a Regiſter, afterwards, in 
which the Time of Chancellor Bacon, the Curſitors 
rted in Office was ſet up, from whence came all origi- 
eſted; nal Writs, and the Maſters totally employed on 
f Clau- the Equity Side, when the Originals were return- 
| Chief ed and filed by the Cuſtos brevium, they were Au- 
ch put thority for the C. P. to make out Proceſs, which 
viſion the Philazer did from the Files, and was thence 
reviun called Filazer. Te > 
; Pleas In the King's Bench their Writs are returnable The Reaſon of 
to that at a Day certain, as on Monday next after, becauſe the Reba ce of 
other, their Juriſdiction being originally confined to the K. B. and c. 2, 
e pro- County where the King reſided; a Week's time 
Ss. bre- was thought ſufficient for the Sheriff to return any 
p and Proceſs belonging to that County, ſo that it is in 
or the the Court's Diſcretion to make their Writs re- 
Jy no turnable what Day they pleaſe, provided there be 
ded to a Week from the Teſte to the Return; but in the 
t ſuffi- Common Pleas, which reaches all over England, 
e Ob- there muſt be fifteen Days between the Teſte and 
g with Return, that being eſteemed a reaſonable Time 
not let for the Sheriff of any County in England to re- 
ſhould turn the Writ. — 
Bur in the King's Bench where the Writs are 
rts of returnable, whereſoever we ſhall then be in England, 
curſu; there muſt be fifteen Days between the Tefte and 
betore the Return, that the Sheriff may have ſufficient 
r, and Time to follow the Court. fe 
n theſe THERE is not one Caſe now in the King's 
ſome- Bench, where they have fixed a Time, which 
heriff; lays, that there muſt be fifteey Days betwixt the 
by the Teſte and the Return of a Capias ad ſatisfacien- 
which dum, when *tis to charge the Bail, ſee Executions, 
im- R | 
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IT is not ſufficient to give the Court Juriſdic. 
tion over a Priſoner, that he ſhould be in Cuſtody 


of the Marſhal ; but it muſt likewiſe appear by 


the Acts of the Court, that he comes into Court 
the ſame Term he is charged witlt a Declaration, 


and it is Error to declare of any Term in which 


Bail is not filed, for tho' it ſhould appear by the 
Return of any Habeas corpus, or any other Writ, 
that he is in Cuſtody of the Marſhal, yet that 
will not be ſufficient to warrant the Declaration, 
ſince they might declare againſt him in his Ab- 
ſence; and *tis to be ſuppoſed, when any Party 
was delivered in Bail, he was charged with all 


the Declarations then in Court againſt him, for 


N. B. 


it would let any Body declare againſt one in his 
Abſence. | | 

Ir a Priſoner be diſcharged for want of be- 
ing declared againſt within two Terms, or upon 
Men proſecuting the Plaintiff, or if he ſurrender 
himſelf in diſcharge of his Bail, and 1s not char- 
ged within two Terms with an Execution; in all 


theſe Caſes he muſt. file common Bail, that it may 


appear by the Acts of the Court that he was pri- 
vileged, and actually in Court when diſcharged. 

In the Common Pleas the Serjeant for the Plain- 
tiff counted * Ore tenus in French, which was mi- 
nuted by the Prothonotary, and this , was done 


the ſame Term the Writ was returnable; as the 


Defendant's Serjeant was not ready, he craved 
Time to Anſwer (which they called Imparlance) 


till the ſubſequent Term, then the Plaintiffs Ser- 


jeant counted over again, and the Defendant's 
Serjeant pleaded, which Pleadings were likewiſe 
entered. by the Prothonotary, and Copies made for 
each Party, that they might ſee whether the En- 
tries were rightly made, the Proceedings of = 
Sis N . 
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firſt Term they call'd the Imparlance-roll, and R. . 


thoſe of the ſecond Term the Plea- rolls. 
Ir Feme Covert be arreſted, ſhe ſhall file com- 
mon Bail before ſhe is diſcharged, becauſe if the 
Huſband, on the Arreſt, would not give an Ap- 
pearance for her, the Plaintiff could not proceed 
to receive Judgment, | —_— 
BerorE the Statute of 26 E. 3. cap. 15, the 


Court, upon Propoſal of the Declaration and 


Plea judged the Legality of it, and if either 
were vicious, they counted again, or pleaded De 
odo. 0 f 

From hence it is, that a Plaintiff ſhall not diſ- 
continue without Leave of the Court, after a De- 
murrer entered, Verdict, or Writ of Enquiry, be- 
cauſe they commonly aſk the Opinion of the 
Court, and if they would enter contrary to the 
Court's Opinion, they would not let them with- 


draw their Pleadings without their Leave. 


Wren by this Statute the Pleadings in French 
were taken away, they began to plead as they 
would ſtand by, and the Court would not adjudge - 
but on the Pleadings in Paper, and afterwards on 


Entries made on the Roll; upon this, inſtead of 


counting in Court, Pleadings were delivered into 
Court while the Prothonotary entred on Paper, 


and delivered over Copies to the other Side, in 


order that the whole Proceedings might be ſettled 
exactly, from thence the Rolls were made up, and 
upon theſe Proceedings the Court gave. their Judg- 
ment. | 

In the Common Pleas, the Defendant pays 4 d. 
per Sheet for Copy of the Declaration, and 8 d. 
per Sheet for the Entry of all his own ſpecial 
Pleadings; when he is at Iſſue, and joins in De- 

murrer, he pays the Plaintiff's Attorney 4 d. per 
Sheet for a Copy of the whole Proceedings. * 
5 Loc Al 
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Locar and tranſitory Actions differ in this, 
that in the former Summons upon the Land is 
neceſſary, but in the other the Party is followed 
in any County till he can be found. | 
OR1GINALLY all Actions were tried in their 
Proper County, which was the Law, according to 
the Maxim Vicini vicinorum facta præſumuntur 
ſcire, nor could any Perfon fly from the Juſtice of 
the Place, becauſe he was put in Decenna, which 
obliged him to anſwer in the Place where he re- 
ſided ; when the Seminaries were broke, the Bu- 
ſineſs came up into the King's Courts, which hav- 
ing Juriſdiction all England over, they followed 
the Party by the Proceſs, whereſoever he was to 
be found, and declared againſt him in the County, 


and the Place not being material, they could try it 


in the Place where the Action was; but this Me- 
thod got Vexation to the Defendants, who were 
obliged to carry their Witneſſes to what Place the 
Plaintiff laid his Venue, and therefore on Mo- 
tion to the Court before Iſſue joined, they would 
oblige the Plaintiff to alter his Venue to the 
Place where the Action accrued, or elſe that he 


ſhould give the Evidence in the County where it 


was laid. . 8 

Tus is not an arbitrary Proceeding, but Con- 
ſtitution of the old Law, which commanded all 
Facts to be tried where they were done; 
and it ſeems, when the Buſineſs came into the 
King's Courts, on the civil Side, it was no Plea 
to the Juriſdiction of the Court, to ſay the Fact 
was done in another County, the King's Courts 
having the Juriſdiction in all Counties; where- 


fore the Defendant not having the ſame Advan- 
tage as in the Courts below, he was neceſſitated 


to 
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to apply.to the Court to compel the. Plaintiff to 


ive Evidence in the County where the Action 
really accrued: This was eaſily done in the King's 
Bench, when declaring againſt Defendant as a Pri- 


ſoner, they might lay the Venue in any County, but 


in the Common Pleas before the Ac etiam in Treſ- 
paſs, they were not only obliged to alter the De- 


claration but the Writ; but ſince that Invention, 


the Original being ſued out ſubſequent to the De- 
claration in point of Time, the purchaſing the 
Writ to warrant the Declaration is ſufficient. 
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Taz Plaintiff after the firſt Term ſhall not al- 


ter his Venue, becauſe the Record is out of the 
Power of the Court to-change, without Conſent ; 
but during the ſame Term it may be altered, be- 
ing only in Freri, | 
Bur it is no ſufficient Cauſe to have the Venue 
altered on a Suggeſtion, that the Plaintiff has too 
much Influence in the County where the Action is 


laid; but there muſt be an Affidavit that the Fact 


was done in another County, becauſe each Fact 
muſt be tried where it was done, and the whole 
County ſhall not be ſuppoſed to be partial. 


| In all Pleas to the Juriſdiction, the Priſoner 
is obliged to plead inſtanter, becauſe if he im- 


parled, he acig.owledged the Juriſdiction of the 
Court by aſking Leave; if he imparled generally, 


it was to plead in chief, for which he had eight 


Days in the ſubſequent Term ; but if he had any 


thing to plead in Abatement, he muſt have the 


ſpecial Leave of the Court for that Purpoſe, and 
then he had the ſame Time as when he pleaded in 
chief in · the Common Pleas; it is four Days to plead 
, Chief or in Abatement, after ſpecial Impar- 
ance. TS. 

Ix the Defendant imparles, and dies after the 


Day in Bank, yet if a Rule to plead be given, 


Judg- 


2 


Mod. 216. 
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Judgment ſhall be ſigned; tis no Plea, becauſe 


*tis the Favour of the Court to indulge him with 
Time to plead in after his Imparlance is expired, 


and the Favour of the Court to the Defendant 
ſhall not turn to the Plaintiff” s Diſadvantage. 

Ip a Plaintiff does not enter the Iſſue the ſame 
Term it is joined, there will be nothing of Re- 
cord of that Term, and by Conſequence there 
muſt be an Imparlance; and when he hath * Li. 
centia interloguendi, he has neceſſarily Time to plead 
de novo; but he muſt plead within fifteen Days, 
which is the uſual Time given if he had not 
pleaded at all. 

Al Judgments muſt likewiſe be entered the 
ſame, Term Rules are given ; for there muſt be a 
Continuance from the Term the Declaration iz 
filed, till that wherein Judgment is ſigned, which 
Continuance before Iſſue joined is by Imparlance, 
gives the Defendant an Opportunity of Pleading. 


TEE Act of the Court of delivering the Pri- 


ſoner to Bail being of Record, intitles the Plain- 
tiff to a Scire facias, when it appears the Defen- 
dant hath not ſatisfied the Judgment; hence it ap- 
pears a Capias muſt be returned againſt the Prin- 
cipal before a Scire facias, to warrant it againſt 
the Bail in a Scire facias; in th&*Common Pleas 
there muſt be fifteen Days between the Teſte and 
Return, becauſe that is to ſummon a Perſon in 
any County, but ſeven Days in B. R. when by 
Bil] being ſuppoſed to be delivered to a Perſon 


within the County where the ſoyereign Eyre is 


| held; but if upon a Writ of Error, unleſs the 
Suit in Common Pleas was for or againſt a privi- 
leged Perſon or by Original, the Practice the ſame 
as in Common Pleas. | 


Ir 
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the King's Bench. 

Iz the Defendant gives Judgment with Stay of 
Execution, till a certain Day, the Plaintiff may ſue 
out a Capias returnable before that Day, to war- 
rant an Arreſt into another County; but it 
would be irregular, that the firſt Capias ſhould 
affect the Bail by warranting a Scire facias againſt 


him, becauſe the Judgment at that Time was of 
no Force againſt the Principal, and therefore af- 


ſes not the Bail, till the Principal was deficient, ſo 
that if an Attorney ſhould ſue out a Scire facias, 
on ſuch Capias ad ſatisfaciendum, the Court would 
interpoſe, Writs of Error are common out of the 
Chancery to a ſuperior Court to examine the Pro- 


ceedings of an inferior Court, and therefore lie from 


the Common Pleas to the King's Bench, the Juſtice 
in Eyre making all other civil Suits to ceaſe in the 
Counties where they came, becauſe they had a 
Power in civil and criminal Pleas, and the King's 
Bench is the ſovereign Eyre, where the King is 
ſuppoſed to fit in Perſon, and therefore there 
were examined all Errors on the civil Side; but 


from the King*s Bench there was no Writ of Er- 


ror but into the Houſe of Lords, and then they 
did not part with the Record, but the chief Ju- 
ſtice compared a Roll with the Record, which 
Roll he carried up to the Houſe of Lords for 
them to give Judgment on; and if Judgment 
was reverſed, a vacatur was entered on the Re- 


cord below; but if it was affirmed, Execution 


was alſo taken out below, becauſe the ſupreme 


executive Power was in the Prince, and therefore 


went out of his own Court; and it is a Maxim, 
he never parts with the Records out of his own 
Court; (this was the ancient Practice) but by the 
Statute of 27 Eliz. cap. 8. Writs of Error lie 
from the King's Bench into the Exchequer Cham- 
der in Actions of Debt, Detinue, Covenant, Ac- 


319 


1 
count, Actions on the Caſe Zjectione firma, Tteſ. 


y N * EN 9 N * 
ä T- + - 


The Origin of 


paſs firſt commenced or to be commenced, there 
confines the Power of the Exchequer Chamber, 
Actions commenced in B. R. by Privilege, and 
not by Original, fince that commences in the 
Court of Chancery. EE 

In the Court of Common Pleas the Record it- 
ſelf was certified, but before the King's Bench was 
ſettled at Weſtminſter, the chief Juſtice of the Com. 
mon Pleas would not ſend the Record unleſs the 
Plaintiff would pay for a ſafe Hand, and unleſs 
the Plaintiff in Error came to ſuch an Agree- 
ment, he endorſed a Non proſequi upon the 
Writ of Error, which was in the Nature of a 
Certificate to the Chancellor, that the Plaintiff 
did not pay for the tranſmitting the Record after 
an exact Tranſcript was wrote, and the Record 
itſelf kept, which was found to be more conve- 
nient, becauſe it was not then ſubject to be loſt 
in the Tranſmiſſion, and the 'Tranſcript when en- 
tered above, becauſe the ſame Record that was 
below, and the Record below marked as tranſ- 
mitted, and therefore vacated therez and as they 


made the Plaintiff in Error pay for- a ſafe Meſſen- 


ger to carry the Record, ſo they now made him 
pay for a Tranſcript as the ſafer Way of convey- 
ing it, and therefore Rules were given in that 
Court, to which the Writ of Error was directed, 
for the Plaintiff to tranſcribe within eight Days 
after the Return, or otherwiſe the Writ of Error 

to be Non proſequi. L 
Before the Record is tranſmitted, the Plaintiff 
in Error, by Statute 3 Fac. cap. 8. muſt put in 
Bail before the Judges below in every Action of 
Debt, for Rent, or by Contract; and by the 16 
and 17 Car. 2. cap. 8. Bail muſt be put in after 
every Verdict and Judgment in all perſonal Ac- 
tions of Dower and Ejectment, when it is made a 
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Record of the King's Bench, the Plaintiff in Er- 
ror may ſue out a Scire faciss, ad audiendum er- 
rores, it being his Concern to reverſe the Judge- 
ment; or the Defendant in Error may ſue out a 
Stire facias t quare executio non, it being his Con- 
cern to reap the Benefit of his Judgment below, 
and the Defendant's Scire facias F quare executio 
gon, becauſe his Writ is not to ſuppoſe Error in 
the Judgment he has obtained, and therefore 
needs not Non- proſs Writ of Error before he 
obtains Execution; but if the Plaintiff in Error, 
on Return of the Scire facias, aſſign no Error, 
the Defendant has his Execution; and if the De- 
fendant in Error will have his Coſt on the Writ of 
Error, he gives the Plaintiff a Rule to aſſign Er- 
rors, and upon Default, the Defendant has his 
Coſt, 

Tao? the Writ of Error be to ſend the Record 
and Proceſs 4 Cum omnibus ea tangentibus, yet the 
Record only is ſent, and not the Original or War- 
rant of Attorney, or other Proceedings, becauſe, 


if they were all ſent up, it would be too volumi- 
nous and expenſive ; but if the Plaintiff in Error 


had any particular Objection to the Original, or 
alledge Diminution, he may afterwards pray a 
Certiorari for that Purpoſe, ſo that theſe Words 
ſeem only to giving him the Liberty - of having 
them upon any Occaſion, and it is to be in- 
tended a ſuperior Court prima facie, and the 
Original and Warrant of Attorney were Autho- 
rities for them to proceed. 

BuT when the Plaintiff in Error avers againſt 
the Record, that there was no Original or Warrant 
of Attorney to authoriſe thoſe Entries on Record, 

* e 


* To hear Errors. 


+ . by Execution does not i uc. 
I With all belonging to them, 


322 


Tue Origin of 


there is a Day given, as there is in all other Plead. 


ings of Nul tiel Record to bring it in; and if at 
that Day he does not bring a Certificate, for the 
Want of it he fails in the Iſſue, and it is to be 
ſtruck out of the Record, and upon the Certiorari 
they give him a Certificate of what remains be. 
low, and not the Writ itſelf, which ſhall remain 


on the Se | 


Ir the Plaintiff bring in an Original, which doe 


not warrant the Record, the Defendant may ſue out 


a ſecond Certiorari to bring in the right Original, 
that ſo the Record may not be overthrown when 
there is ſufficient Authority to ſupport it. 


Some OpszRVATIONS upon the preſent Conftitu. 
tion and the Practice of the King's Bench. 


In the firſt Place it is to be obſerved, that here 
is the firſt Proceſs that brings Cauſes into Court, ſo 


that thete ought to be not only Intereſt made, but 


all due Encouragement given to take out ſuch 
Praceſs; and that Intereſt is to be made chiefly by 
appointing ſuch Perſons to make out that Proceſs 


as have Intereſt in their reſpective Counties for 


which they officiate, and the more the Perſons be 
who are concerned and intereſted therein, the more 
in all likelyhood will they improve the Buſineſs 


of the Court, which is ſufficiently apparent from 
the Common Pleas, who have ſeparate Philazers 
for each particular County, and generally chooſe 


out of ſuch Perſons as are well known and inte- 


| reſted among the Attornies of ſuch Counties, by 
Which means their Philazers command, as it were, 


all the Counties in England; whereas the King's 
Bench has only one Officer to make out the Lati- 
tats, and ſuch a one as is generally put in for 
Cheapneſs, and not known to any Country At- 
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the King' s Bench. | 
torney whatever, and conſequently not able to 


add to, or improve the Buſineſs of the Court in 
any reſpect whatſoever. 8 


'THEN as to the Encouragement which i is the 
Price of the firſt Proceſs, the Capias in the C. P. 


coſts 3 J. 9 d. whereas the Latitat coſts 45. 3d. 


and the entering common Appearance 2 5. in the 
C. P. but the common Bail in the King's Bench, 
coſts 2 s. 6 4. J 
Taznk ſcems alſo an Inconvenience in the 
Manner of entering the Latitats upon the Rolls; 


for whereas in the Common Pleas, the Philazers en- 


ter the Writ at length with the ac etiam, and Sum 


contained; in the King*s Bench, be the ac etiam for 


ever ſo much, they enter the County and. Names, - 
and B. M. for ® Boni manucaptores, without either 


entering the Sum or Species of the Debt, ſo that 
the Writ may be afterwards altered, and can't be 


diſcovered if loſt; no Body can by the Roll. find 
out what it was for, and by this are frequently oc- 
caſioned the Variances from the Writ in the Bills 


and Declarations, and thereby diſcharging the 


Bail for ſuch Variance. 

IT is further to be obſerved with reſpect to the 
Philazer*s-office in the King's Bench, that they are 
either entirely diſſuſed, or in the Hands of ſuch 
Perſons who take no care to promote them, and 
therefore they ought to go along with the Lati- 
tats, that” the ſame Perſon may make out both 
Proceſſes z this way of Proceeding ſeems at pre- 
ſent to be diſcouraged, by reaſon there is no Fee 
out of the Writ to the- chief Clerk ; but theſe 
little Fees are inconſiderable to what they would 
bring to the ſubſequent Proceedings and Entries, 
for there may be Proceedings by Original, had in 


all Caſes unleſs in Debt, Detinue, Covenant and 
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Account; and there is no Imparlance, nor can 
there be any Writ of Error butin Parliament, fo y 
that if due Encouragement was given to this 0 
Way of Proceeding, it would add very much to , 
the Buſineſs of the Court, and *tis a pity but the n 
Court ſhould find out an Expedient, by making F 
ſuch Alteration in the Latitats, ſo as to enforce 7 


the Defendant to plead without Imparlance to ſuch 
Actions as no Original lies in, and that would not P 
only anſwer the Advantage of the Practices by 


ſpecial Original in the C. P. but ſave the Fine, b 
and induce the Plaintiff rather to begin in the 0 
King's Bench than in the C. P. for the Matter cf el 
ſpecial Original is a Matter of great Conſe- 8 
quence. | * 
Ir is further to be obſerved, that in the Con- ie 
mon Pleas, there are three Prothonotaries and three 
Secondaries, Perſons generally created out of ſuch D 
who have been very conſiderable in Practice, and N 
of univerſal Acquaintance, and able thereby to D 
promote the Buſineſs of the Court wherein they "_ 
are ſo muoh intereſted z whereas, in the Ning, da 
Bench, there is but one Sony to do all the Bu- be 
ſineſs of three Prothonotaries, but not of equal __ 
Intereft, and the Buſineſs of the Court ſeems too Da 
much for one to do; for in the firſt place, Buſi- it 
neſs not meeting with Diſpatch, grieves the Prac- Pl; 
tiſer; and perhaps being but one Place for Practi- De 
ſers to apply to, may make the Officer leſs con- me 
cerned whom he pleaſes or diſpleaſes, and this "x 
may alſo be aſcribed to the Place of the Clerk of 8 
the Rules. | | a5 | 1 
IT may be here alſo obſerved, the many Refe- "= 
rences made to the Maſter, and the great Expence 5 
and Delay, and Fatigue thereof to the Suitors; a 


for be there never ſo many Affidavits, each Par- 
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nience of his Attendance, and his reporting Vi- 
va voce, where neither Party has an Opportunity 
of knowing beforehand what he will report, nor 
indeed of hearing what he does report, and ge- 
nerally his Report (inſtead of turning upon the 
Point in queſtion) is only a Repetition of the Cauſe 
of Action, and the Proceedings had thereon, and 
the Affidavits of the Facts; whereas, if his Re- 

rts were drawn up conciſe, and ſhort, only with 
reſpect to the Matter in Queſtion ; they might 
be filed with the Clerk of the Papers, or ſuch 
other Officer as the Court pleaſes to appoint, that 
each Party might take Copies, and the ſame be 
read audibly in Court, 623 1 
Note, the C. P. makes no References, but de- 
termines all upon Motion. 
Ix is further to be obſerved, that there is more 
Delay to Plaintiffs in the King's Bench than in the 


C. P. for the C. P. Rules to plead are but four 


Days, whereas the King's Bench Rules are eight, 
and even after ſuch Rules are out, if the Defen- 
dant pleads a ſpecial Plea, the Paper- book muſt 


be made up, which perhaps will be a Day or two 


more, and then the Clerk of the Papers gives a five 
Days Rule to return the Book, ſo that in the ſhort 
iſſuable Terms, tis next to an Impoſſibility for a 
Plaintiff to get either Judgment or Trial, if the 
Defendant pleaſes z and it is a very great Inconve- 
nience, that the Rules of Practice are ſo very un- 
certain, that the C. P's Officers (by way of Ri- 
dicule) ſay, that the King's Bench are in nothing 
ſo certain, as being doubtful in every thing, ſo 
that the young Pract. tioners in the King's Bench 
are at a Loſs how to adviſe about the Practice: 
It is therefore very expedient, the Rules of Prac- 
tice ſhould be more firmly ſettled than at preſent 
| 3-3 they 
* By Word of Mouth. | 


. Origin 
they ſeem to be; and here may be obſerved the Ml th 


| Inconveniencies urged againſt the Office of the m 
Clerks of the Papers, in as much as in the C. P. , 

the Attornies have the Benefit of making up their 0 
own Books; whereas, in the King's Bench, the ci 
Plaintiff's Attornies are forced to have them MI. P. 
made up by the Clerks of the Papers: This is in 
ſaid to be a Grievance complained of on all Hands, co 

as if the Clerks of the Papers were entirely need- fin 


leſs, and the only unneceſſary and inſignificant 
Officers belonging to the Court, which how far 
they be ſo, may be comſidered of the better, by 
comparing them with ſome others; but tis fur- 
ther to be conſidered, that they purchaſe their 
Places, and have them for Life; ſo that if they 
be thought a Grievance, the beſt Way will be to 
purchaſe them out, which, *tis thought, from the 
Tempers of the Perſons concerned, will be eaſily 
attained if deſired, both of them at this time being 
compliant in their Natures, and willing to ſhew 
their Duty and Obedience to the Court in any 
Matter that can be reaionably required. =o 
Bur it is here to be taken Notice of, that in the 
C. P. few or no ſpecial Pleadings are uſed, where- 
as there are a great many in the King's Bench, ſo 
that whether the Attornies would be capable of 
bringing the Pleadings decently before the Court 
of themſclves, may be a Queſtion; and if not, 
would utterly deſtroy the Nicety of Pleading, 
and the Education of young Gentlemen at the 
Bar as to that Part; for it may be ſaid with Strict- 
neſs, that Nicety of Pleading is no where kept up 
but in the King's Bench, and the Attornies, rather 
than give extraordinary Fees, or run the Hazard 
of their own Judgment, would plead the general 
Iſſue; for it may be further obſerved, that to 
every Demurrer or Replication to a ſpecial Plea in 
the C. P. is required a Serjeant's Hand, 2 
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the Clerk of the Papers tv all Demurrers, and in 
moſt ſpecial Pleas joins in Demurrer, or replies 
Ex officio, without putting the Party to that 


Charge, and the Attorney is allowed as if Coun- 


eil had peruſed it, ſo that in every ſuch Book, the 
Plaintiff's Attorney gets 105. 6d. and tis not once 


in ten, the Clerk of the Papers gets ſo much, and 
conſequently has no Reaſon to complain, ſuppo- 


ſing the Matter even reſted here. 


Bur the making up of the Papers is not the 


only Buſineſs of the Clerk of the Papers, for it is 


out of them the Secondary is always choſe, ſo that 


they are to attend the Court conſtantly to perfect 


themſelves in Practice for this Purpole; they are 
to attend alſo to read all Affidavits, Records, 
Suggeſtions, and other Matters, and they are alſo 


to ſet down and marſhal all Cauſes and Trials at 


Bar, and give the. Judges and Council Papers 


thereof, and keep an exact Account of all Cau- 


ſes depending, for which they have nothing. 
So it is to be further conſidered, that ſuppoſe 
the Office of Clerk of the Papers was ſunk, whe- 


ther there would not be Occaſion to erect a new 


Office in order to carry on the Buſineſs of the 


Court, vi. as to reading, ſetting down Cauſes, 
Trials at Bar, the Judge's Papers, and other 
Things relating to the Office, and what they now 
do; and further, whether it would be conſiſtent 
with che Dignity of the Court to diminiſh the 
Number N 

not only the Accidgnts of Health, Sc. but that 


the Officers on the civil Side are already fewer 
in proportion than in any Court in Weſtminſter- 


ball. 


Ir is further to be obſerved, that in filing the 
Rolls it is very troubleſome ; firſt, none but a Clerk 


or an Attorney can; then you mult go to the 


JI 4 Ma- 


1 By virtue of his Office. 


their Officers, eſpecially conſidering 
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Te Origin of the King's Bench. 
Maſter to pay for the Entry, to another to docquet 


them, and then to Mr. Tully to file them, and 


if you elapſe your Time, to pay 4 5. a Roll, 


which makes it abundantly more troubleſome than 
in the C. P. for there you pay the Prothonotary 


for the Entries, and leave your Rolls, and he 
takes care of them; and, if you elapſe a Term or 
two, nothing, or at moſt 15. 

Ir is further to be obſerved, that the Fees in 
paſſing the Records are much increaſed, for that 


they are above double to what they are in C. P. 


and there is no certain Office yet ſettled to file 


M rits in. 


AnDp laſtly, it is to be obſerved, that there is 
much greater Encouragement given by the C. P. 
to Practiſers than in the King's Bench; for in the 
C. P. the Prothonotaries will admit any one as 
your Clerk gratis, and to practiſe as much as he 
will, whereas the ſame Indulgence is not allowed 
in the King's Bench; nay, here it is ſo ſtrict, that 
none but a ſworn Clerk or Attorney ſhall bring 
in a Roll, enter Satisfaction, and ſeveral other 
Matters, which forces the Practiſers at large to 
employ other People in their own Affairs; and 
really the Charge of being ſworn, and termly 


Payments are ſo very conſiderable, that it is no 


great Wonder that ſo many are deterred; and to 


_ conclude with a comical Obſervation of the C. P's 
Officers, „we are civilized and genteel People, 
and endeavour to court our Practiſers that practiſe 


with us, but you are moroſe and deter them from 


you,“ which may have no leſs Weight than Truth, 


for they having ſeveral Officers, are to make all 
the Intereſt they can for themſelves apart, where- 
as the Court of King's Bench having but ſingle 
Offices, can go no where elſe, and conſequently 
may make each apt to think they have the lets 
Obligation to be ſo; but ſee now Stat. 2 Geo. 2. 
Ss: | THE 


ocquet 


1, and 


Roll, 
To hen 


notary. 


nd he 
erm or 


ces in 


or that 


. B. 


to file 


there is 
. F. 
in the 
one as 
as he 
llowed 
t, that 
bring 
| other 
arge to 
s; and 
termly 


it is no 


and to 


C. P. 


>cople, 
YraCtiſe 
n from 
Truth, 
ike all 
where- 
ſingle 
Juently 
he leſs 
Geo. 2. 


"HE 


THE 


HISTORY and PRACTICE 


OF THE 


COURT of KING's n_—_ 


RuLEs of the PRACTICE of the CourT 
oF KiNG's BENCH. 


Concerning Wars and their ReTurns. | 


The fignable WRITS are: 


HE Latitat, 
Alias et plur. ca- 
pias,. 5 
Exigent in Appeal, 
Diſtring. in Attaint, 
Habeas corpus, 
Sub poena, 
Certiorari, 
Procedendo, 
Elegit, 
Super ſedeas, 
Netorn. habend. 
Withernam, 
Secunda deliberatio, 
Reſtitution, , 
Scire facias, 
Diminution, 


Libello habend. 


Venire far. in Appeal, 
Prohibition, 


Conſultation, 


Proprietate probanda, 
Diſtring. ad deliband. 


Rem. detent. 


Inquir. et valore, 

Re-attachment, | 

Venire fac. in audita que- 
rela, | 


_ Perſus partem, 


Habere fac. poſſeſſion. et 


ſeiſinam. 


Reſtitution in Attaint, 


Venditione exponas. 

Breve epiſcopo, 

e- ſummons, 

Bre. et mandam. et Sum- 
mons, et diſtring. on 
original Bills, againſt 
Perſons having Pri- 
vilege of Parliament. 

Tnar 


101. y 
Pro fractione conventionum ad damnum ipſius 


The Hiſtory and Pra#ice 


'P THAT no Precept Or. Writ, with 4 Clauſe 
of ac etiam billæ be made or ſued forth againſt any 
Heir, Executor, or Adminiſtrator, nor in any 


Cauſe. whatſoever, where by the Courſe of the 
Court ſpecial Bail ought not to be required, nor 
upon any Bond or penal Bill, where the principal 
Money and Intereſt is not 10/7. but the Court, or 


any Judge of the Court may, and do notwith- 
ſtanding, on good Cauſe ſhewn, give Leave to the 
Plaintiff to ſue out a Writ with an ac etiam, to 
hold the Defendant to ſpeciat Bail in an Action of 


Aſſault and Battery, or tor Words, or-Scandalum 


Magnatum, or any perſonal Wrong F. 


The Form of the ſeveral Ac EIA Ms are: 


| ＋ Ac Etiam Billa us querentis verſus ipſum 


def. pro. 101. de debito. 


Pro nen performatiane promiſſorum. et aſſump- 
tionum ad damnum ipfius querentis ad valorem, 


* 


querentis, 10% *' _ 


* 2 Brownl. 293. 3 Bulſtr. 316. Rule, 15 Car. 2. Cro. Jac. | 


352. Cro. Car. 59. Lit. Rep. 2, 3, 81. Sid. 62, 63. Lev. 
I45, 245, 208. 2 Lev. 204. 2 Jones, 82. Dany, Abr. 
681, 682. Salk, 98s See Stat. 12 Geo. c. 29. and 5 Geo. 


2. c. 27, (both made perpetual by 21 Geo. 2. cap. c. 3.) 


2 Stra. 1157,. 1209, 1219, 1220, 1270. 
+ Sid. 276, 207. Rol. Abr. 335. Lev. 39. Brownl. go. 


Sid. 183. Raym. 74. Mod. Rep. 2, 16. Carth. 264. 


2 Mod. Rep. 215. Rule Mich. Jerm. 1654. 

t Ard allo to a Bill of the ſaid Plantiff, againſt the ſaid De- 
fendant for 10 l. for Debt, | „ 

For not performing Promiſes aud Undertakings to the Da- 


mage of the ſaid Plaintiſt, to the Value of 1c l. 


For Breach of Covenants to the Damage of the ſaid Plain- 
tiff of 101. | | 


Pro 


* 8 


of the Court of King's Bench. 
Pro converſione et diſpaſitione bonorum et 3 
tallorum ipſius querentis ad valorem, 10 J. 
+ Pro captione et aſpertatione bonorum et 0. Treſpaſs, 
lorum 2 aus querentis ad valorem, 10 J. 


Tu Latitat al. ef pluries capias Bill of Mi 42. 


diſtringas, habeas corpus, and all other Proceſs 


thereupon muſt be returnable before and after 
Judgment, at Days certain, and may be return- 


able upon any Day in the Term, that is, dies Ju- 


ridicus; but if it be made returnable upon the E. 
ſain Day of any Return the Day of the Week 


muſt be named in certain, as Þ Die Lune in men- 
ſem ſandti Michaelis; and all other Days muſt 
be ſuch a Day, put ſuch a || Return as & Die Mar- 


tis proxime poſt craſtinum ſancti Martini of ¶ Sci- 


re facias quare executio non et ad audiendum erro- 


res, upon Writs of Error out of the Common Pleas, 
(unleſs the Suit be there by Bill) and in any infe- 


rior Court, Writs of Capias ad ſatisfaciendum, 


feri facias, and other judicial Writs after Judg- 
ment affirmed, all Proceſs to the Ouchanry, 
** Retorno babendo capias in Withernam, and all 
other Writs and Proceſs grounded upon any 
Recordari . facias loquelam, audita querela, accedas 
ad curiam, capias fi Laicus, or any other original 


Writ out of the Chancery, muſt be made re- 


turnable FT «bicung; on a certain Return, and not 


on a Day certain; and there mult be fifteen Days 
ex- 


For converting and diſpoſing of the Goods and Chattles of 
the ſaid Plaintiff, to the Value of 10 l. 


I Por taking and carrying away the Goods and Chattels of the . 
faid Plaintiff to the Value of 101. 


4 On Monday in one Month of Saint Michael. 

$ On Tueſday next after the Morrow of Saint Martin. 

| This Return is taken away by 24 Geo 2. c. 48. 

¶ Shewing Cauſe why Executi on ſoould not iſſue, and to hear 


+ Whereſeever, 


Errors 


* To have a Return, to take. 
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The H. Hory and Prat, . 
excluſive between the Tz gte, and Return of all ſuch 


Writs, unleſs diſpenſed with by A& of Parlia- 
ment; to which Purpoſe there are two, viz. 16 


Char. Chap. 6. Sect. 7. whereby Proviſion is 
made, that all Writs and Proceſs in perſonal Ac- 


tions having Day from tres Michaelis, till Cra. 
ſtino animarum, ſhall be good and effectual in 


Law, notwithſtanding there be not fifteen Days 
between the 420 die of tres Michael. and the 
Eſſoign Day oi & Craſtino animarum ; the other 
is, 13 Char. 2 St. 2. chap. 2. Sect. 7. by which 
Proviſion is made, that in all perſonal Ac- 
tions, and all Actions in ejefZione firme brought by 
Original, there ſhall not need to be fifteen Days be- 


tween the Teſte and Return, of any Writ or Writs | 


of Venire facias habeas corpora juratorum, or di- 


ſtringas as Jurator fieri facias or capias ad ſa- 


in and that the Want thereof ſhall not be 


Error, except the Capias ad ſatisfaciendum, where- 


on an Exigent after Judgment is to be awarded, 


or againſt "the Defendant, to make Bail liable. 


THERE is one Day in every Michaelmas Term, 
which cannot properly be ſaid to be in or paſt 


any Return, which is the 11th Day of Noven- 
ber, being St. Martin's Day ; and if a Writ be. 
made returnable on that Day, it muſt be made 


returnable 4 Die Lune in feſto Sancti Martini, 


or any other Day in the Week; for betwixt 


§ Craſtino animar. which is always 3d Nov. and 


Craſtino Martini, 12th Nov. for one Day of the 


Week fall out twice, ſo that if || Craſtino animarum 
falls on Friday, the next Day is ¶ Sabati poſt craſ- 


_ tinum 


* This Return is taken away by 24 Geo. 2. e. 

+ Three Weeks of St. Michael, till the e All Souls. 
+ O Monday of tbe Tea of All Souls. 

$ The Morrow of All Souls. 

| The Morrow of St, Martin. 


1 of the Court of King's Bench. 
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11 ſuch tinum animarum; and the next Saturday after will 
Parlia- be Sabati in feſto Sanfii Martini, and ſo yearly 
biz. 16 according, to the Day of the Week, in which the 
lion is Feaſt of St. Martin happens. | 
al Ac- Taz firſt and ſecond Days of Nov. being All 
T Cra- Saints, and + Al Souls in Michaelmas Term; the 
tual in Feaſt of the Purification being the 2d Day of 
n Days Feb. in Hilary Term, Aſcen/ion-day in Eafter Term, 
ad the and the Feaſt of St. John Baptiſt being on Mid- 
other ſummer-day; if it falls in Trinity Term, are not 

which Dies juridici, and Writs made returnable on any 
| Ac- of theſe Days are not good, _. 1 
ght by In Eaſter Term, all the Eſſoin Days of every 
ys be- Return are Sundays, except the laſt, which is 
Wirits + Craſtino Aſcenſionis Domini, and ſo are all the 

or di- Eſſoyn Days of Trinity Term except the firſt, 

ad ſa- which is || Craſt. Trin. ſo that every Monday in 

not be theſe Terms is paſt ſome Return or other, and 
where- the ſame Day of the Week on which Eaſter Term 
arded, begins, is a ſure Day to make Writs returnable 
le. upon, thro? all the Returns of every Term ex- 
Term, cept the laſt Return. g 
or paſt Ir any Defendant ſhall be legally delivered from By Rule of A. 
Vovem- any Arreſt upon Meſne Proceſs iſſuing out of Che. Sta. 
'rit be this Court, the ſame Defendant ſhall not again be 439. 2 Stra. 
made arreſted the ſame Term by virtue of any Proceſs 219. 9 
artint, at the ſame Plaintiff's Suit, or for the ſame Cauſe 
etwixt of Action, upon Pain, that every Attorney act- 

v. and ing to the contrary, ſhall be put out of the Roll, 

of the and the Plaintiff and Attorney, ſhall be further 

marum puniſhed as the Court ſhall think fit. = 

2 craſ- FR : Con- l 

tinum 9 

* Saturday of the Feaſt of St. Martin. | 
Soul + This Saint's Day does not now happen in Michaelmas 


Term, ſee 24 Geo. 2. c. 48. | 
t The Morrow of the Aſcenſion of our Lord. 
| The Morrow of Trinity, 


1 
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De Hiſtory and Practice 


Concerning PR Trims their Brotnnms, Sc. 


To find out the Beginning and Ending of every 
Term in the Year, you mult firſt know what Day 


of the Week Michaelmas Day happens on, and on 


that Day three Weeks after is the Eſſoyn Day of 
Mcbaelmas Term, and the 4to die poſt. incluſive, 
is the firſt Day of the Term, which is always 23d 
October, if it be not Sunday; but if Sunday, then 
the 24th, and endeth 28th November, if not dun- 
day, but if Sunday, then the 29th ®, 


Hilary Term begins 23d January, if not Sun- 
day, and if Sunday, the next Day after, and is al- 


ways that Day eight Weeks on which Michaelmas 
Term ended, and ends 12th February, if not Sun- 
day, and if Sunday, then the 13th, and is the 


_ fame Day of the Week on which Michaelmas 
Term begins. 


Eaſter Term begins the Wedneſday Fortnight 
after Eafter Day, and the Eſſoyn Day is the Sun- 
day before, but held on Monday, and ends on the 


dende before Whitſunday. 
Trinity Term begins the Friday after 7. rinit 
Sunday, aitho* that Day ſhould happen to be 24th 


June; for the Term muſt begin on Friday after 


Corpus Chriſti Day, and its Eſſoin Day is the 


Monday before, and ends the Wedneſday follow. 
ing after, unleſs it be 24th June; and then, on 
the Day after, and the Term muſt be adjourned 


on Tueſday to 7. Bur day following, which happens 


very rare f. 
Cone 


* This Term is now much altered, by 24 Geo. 2. c. 48. 

'+ See 32 Hen. 8. c. 21. Bro. Abr. Tit. Adjournment, pl. 
35. Cre. | oy 16. 595. Rol. Rep. 29. 7 Mod. 17. Se 
Lord Raym. 1 557. 1528, 2 Stra. 8 11. Parnard, K. B. 74. 
In the Lawyer's Magazine for Hilary Term 1761, is. a vii 
learned and accurate Diſcuur/e on the above _—_ 


8, &c. 
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of the Court of King's Bench. 


Concerning HaBzas COR us and CERTIORARTI. 


TnAr no Writ of Habeas Corpus directed 0 Proxi wtriuly; 


any Sheriff, or any Officer of any inferior Court, 


for removing the Body of any Priſoner, other than 
London or Middleſex, and the Marſbalſea, or other 


Courts within five Miles of London ſhall be 


made returnable immediately, but at a Day 
certain in Court, unleſs it be to deliver over a 


Banci 1. 


Priſoner in diſcharge of his Bail; but ſuch Writ 


of Habeas Corpus, directed to the Sheriff of Lon- 
don and Middleſex, and the Mar ſbalſea, and other 
Courts within five Miles of London, may be 


granted in Vacation or Term-time returned im- 


mediately z and where ſuch Habeas Corpus is re- Rule of Micke. 


turned immediately, the Sheriff or other Officer ” Tem 1654. 


ought to make his Return, and bring up the 


Body of the Priſoner immediately, as is required 
by the ſaid Writ, without permitting him to wan- 
der abroad by Colour or Pretence thereof, and 
where the Writ is made returnable at a Day certain 
in Court, the Priſoner is to be brought in Cuſtody 
according to the Writ, at the Day limited, with- 
out ſuffering the Priſoner to wander abroad in the 
mean time under pretence of ſuch Writ, 


Cauſe out of any inferior Court, other than in Lon- 
don, Middleſex, or the Marſhalſea, or other Courts 
within five Miles of London, to be returned im- 
mediately, but at a Day certain in Court; and 


Tur no Writ of Habeas Corpus to remove a game Rule. 


that every ſuch Habeas Corpus returnable in Hilary 


or Trinity Term, ought not to be made returnable- 
after the ſecond Return of any of thoſe Terms; 


that in caſe Bail be put in thereon, the Plaintiff  - 


may declare before the End of the Term, and 
the Defendant ſhall plead to Iſſue as of thoſe 
Terms, fo as the Plaintiff may try his Cauſe the 


next 


_ The Hiſtory and Practice 
next Aſſizes if he pleaſes, or in Default thereof, 
Judgment may be entered againſt the Defendant 
that Term by Default, if Rules to plead have 
been given. „„ 


Tnar every ſuch Habeas Corpus ſued out in 


Hilary Term, or the Beginning of the Vacation 
following, and alſo in Trinity Term, or the Be. 
ginning of the Vacation following, ſhall be made 
returnable the 1ſt or 2d Return of the ſubſe. 
quent Terms, and not longer; and in caſe it be 
made returnable of 'a longer Return, any Judge 
of the Court may grant a procedendo, it tending 
to the Plaintiff's Delay. 


Concerning Hapzas Corror a & CERTIORARI. 


THar a Habeas Corpus“ ad reſpondendum may 
be granted to the Warden of the Feet, Sheriff of 
a County, or the Keeper of any inferior Priſon of 
any Liberty or Franchiſe, returnable at a Day 
certain in Court, and ſhall be as good Cauſe of 
Detainer as Capias ad reſpondendum directed to a 
Sheriff. of - | | 
THAT a Habeas Corpus ad ſatisfaciendum, may 
be granted to the Warden of the Fleet, Sheriff of 
a County, or Keeper of any inferior Priſon, re- 
turnable in Court at.a Day certain, and the Term 
and the Number of the Roll of the Judgment 
muſt be indorſed upon the Writ, by the Attor- 
ney who ſued it out, and ſuch Writ to be good 
Cauſe of Detainer, as a Capias ad reſpondendum. 
THrar no Certiorari ought to be made to re- 
move a judgment out of any inferior Court, at 
the Proſecution of the Plaintiff in an Action, 
whereby to enable him to have Execution out of 


this Court to execute the Judgment of an infe- 


rior Court. a | 
| THAT 


Toe anſwer, 


reof, 
ndant 


have 


ut in 


ration 
e Be- 
made 
uUbſe- 
it be 
Judge 
nding 


RARI, 


may 
riff of 
ſon of 
Day 
Iſe of 


1 to a 


„ ma) 
riff of 
n, fe- 
Term 
gment 
Attor- 
> good 
dum. 

to re- 
urt, at 
\Ction, 
out of 


| infe- 


THAT 


ey the Court of King's Bench, 


Tnar upon a * Habeas Corpus or Certiorari ſued. 


out and allowed, the Plaintiff may give a Rule 
for the procedends i in the Term-time, if the Bail 
be not put in, and in the Vacation Titne, a Rule 


or Warrant for a Procedendo may be granted by 


any Judge of the Court, if deſired. 


Concerning Cavans removed out of CaurkR- 
BURY Court, and other Courts where Judges 


of Aſſize ſeldom come. 


Tn upon a Cauſe removed by a * Habeas 
Corpus out of the Court of Canterbury, Soutbamp- 
ton, Hull, hfield, or Poole, which are Coun- 
ties where J. 

Action be tranſitory, it ſhall be layed in the 
County where ſuch Cities or Towns lye. 

No Procedendo after Bail filed above, becanſe 

that diſcharged the Bail below. 


Ir a Prifoner be returned, charged with Pro- Syd, 115. 


ceſs out of the Court of Common Pleas or Exchequer, 
returnable at a Day to come, yet he may be com- 
mitted with theſe . on the Habeas Corpus 
cum cauſa. 

AnD if upon an* Habeas Corpus or Cæpi Corpus 


the Party be returned in Cuſtody, and bailable, 


where ſpecial Bail is required. 

' Taz Bail is not to be taken abſolutely without 
the Conſent of the Plaintiff, or kis Attorney ; and 
if Bail be taken, + De beve ſe, the Priſoner ought 
not to be diſcharged until the Bail is aſſented to, 
or the Plaintiff to be over-ruled in Court, to ac- 
cept the ſame upon Examination. | 

Tn if a Priſoner be committed to the Cuſ- 
tody of the Marſhal on a * Habeas Corpus, and the 
Plaintiff do not declare againſt him, within two 

| Z 55 Terms 


* Have the Body with the Cauſe. + Conditionally. 


ges of Aſſize ſeldom come; if the 
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Newgate, without a Judge s Order. 


* 
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Terms incluſive after his Commitment, the Pri- 


ſoner, upon a Certificate that no Declaration is 


filed againſt him within that Time, ſhall be diſ- 
charged upon common Bail. 
Thar every Perſon committed to the Cuſtody 


of the Marſhal of the Court, by virtue of an 


Habeas Corpus, ſhall remain in the actual Cuſtody 
of the Marſhal, by the Space õf two Days next 
after fuch his Commitment, notwithſtanding an 
5 Habeas Corpus from any other Court what- 
oever. 


Taar if a Defendant render himſelfri in if. 


charge of his Bail after Judgment, yet, if he be 


not committed in Execution in\two Terms fol- 


lowing, he ſhall be diſcharged upon common 
Bail, as if he was committed for want of Bail 
upon an Action, unleſs a Writ of Error be de- 


Ping. 


Concerning PrxsONs in | Cosroby avid their Dis- 


"CHARGE: 


mo 


Tran if any Perſon be eochmitted to the Pri- 


ſon of this Court, by Proceſs of this Court in 


Term Time, and no Declaration be filed againſt 


him of that Term, or before the End of the _ 


Term after,“ Sedente curid ; or if arreſted, or 
Cuſtody, in any Action upon Proceſs out of this 


Court, and be not removed before the End of the 


faid Term incluſively, after ſuch Arreſt or De- 
claration delivered againſt him in Cuftody of the 
Sheriff, before the End of the ſecond Term after 
he is arreſted, ſuch Perſon may be diſcharged 
upon common Bail. 

No Writ to be taken out againſt a Priſoner in 


of 
* The ſitting of the Court, 


of the Court of King's Bench, ” 5 339 


Of ArTERIxO the VENUE. 
THar in tranſitory Actions the Plaintiff, after See Stra. 277. 
the Eſſoyn Day of the ſubſequent Term, ſhall“ 3 
not alter his own Venue, tho* he would pay Coſts | 
or give an Imparlance, Styl. Prac. Reg. 38, 633. 

Ir the Detendant at any Time before Plea See Rule of Ni- 
pleaded, makes affidavit, that the Cauſe of Ac- a Term 
tion, if any, aroſe in the County of A. and not 665. 2 tra, 
in the County of B. where the Action is brought e, 
he hath a Rule niſi, to the Change of the Venue; 
and then, if the Plaintiff will undertake to give 


Evidence of a Matter ariſing in B. the Cauſe is 


continued: PT 5 
Ir it appear unlikely, that there can be a fair Ventr. 363, 364, 
Trial in the County where a tranſitory Action is**** 
brought, the Court will change the Venue, and 
that tho' a Peer be Party. LE 
THe Venue can't be changed in an Action of 2 Stra. 776, 878, 
Debt, for Debitum et contractus ſunt nullius loci, 8b. 168. 
1 Hd. 87. nor in ® Scandalum Magnatum 185, * Salk. 670. 
nor in + Eſcape, or 4 Deceit 87. Reb. 65. nor on f er. 66. 
Stat, of Uſury, 1 Syd. 287. Sl 
Ir the Action be laid in one County, and on 
Defendant's Affidavit changed to another, the 
Plaintiff by his Affidavit may have it in a third, 
Hd. 442. = 


Concerning Bait, APPEARANCES, DECLARA- 
TIONS and PLEAs. 


Ir the Plaintiff in the Action ſues the Bail- Salk. 97, 
Bond, he can't refuſe the ſame Perſons to be Bail 
| £ 2 to 
Lev. 56. Vent. 363, 364, 365. 2 Mod, 215. Sir Tho- 


mas Jones (Sheriff) 192. Carth. 400. Skin 40. Salk, 668. 
2 Lord Rqym. 1418. Andr. 198. 2 Stra. 807. 8 
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to the alata Action; but if the Plaintiff pro- 


out of London, for there the Officer is anſwer- 


his Attorney, and that where ſpecial Bail is re- 


and of the Names of ſuch Bail, with their Ad- 


188 2 
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ceeds againſt the Sheriff by Amerciament, he is 
not obliged to accept the Bail to the Sheriff, upon 
Removal of a Cauſe by Habeas Corpus out of an 
inferior Court, the Bail there may be Bail above, 
becauſe the Plaintiff might have excepted to them 
below ; but it is otherwiſe where a Cauſe comes 


able, and the Plaintiff cannot except againſt the 


Bail he takes. 
THAT every Attorney who ſhall appear for 


any Defendant in any Action, in which ſpecial 


Bail is not required, ſhall duly file common Bail 
for ſuch Defendant, of the Term of which he ap- 
pears, and give Notice thereof to the Plaintiff or F 
quired, and put in de bene eſſe, before any Judge 
or Commiſſioner, on a Cepi corpus, the Defen- 
dant's Attorney ſhall forthwith give Notice there- 
of in Writing to the Plaintiff or his Attorney, 


ditions and Places of Habication ; and if no Ex- 
ception be taken to ſuch Bail, and entered in the 
Judges Book within twenty Days after ſuch No- 
tice, then upon Oath thereof made, for which no 
Fee is to be taken, ſuch Bail ſhall be filed ; and 
if ſpecial Bail ſhall be put in before any Judge 
of this Court, de bene efſe, or on any Writ of 
Habeas Corpus, or Certiorari, and no Rule for 
better Bail, or Exception taken or entered in the 
Judges Book againſt the Bail, ſo put in within 
twenty- eight Days after putting in ſuch Bail, that 
then ſuch Bail ſhall be filed by the Defendant's 
Attorney, after the — of the ſaid twenty-eight 


Tux 


. Ruk of Michaelmas 7. erm, 10 Char, 2. 


: 1 of the Court of King's Bench. Ta 
he is | THE Plaintiff hath twenty Days to except Sr. 98, 
upon againſt Bail on a, Writ of Error, and need not 
pe give Notice; but he cannot take out Execution 
owe, without ſerving the Plaintiff in Error with a four 
them © Days Rule, to put in better Bail. x 

as Ox Motion the Court will order an Ac etiam 
= ere where the Treſpaſs or Aſſault was great, and in : 
i ho what Sum Bail ſhall be given. = | 
Tnar every Bail taken before or upon the _ 
bs fo Continuance-day ſhall be a Bail, and filed of the 

ſpecial preceding Term; and every Bail taken after the 
n Bail Continuance-day, ſhall be a Bail, and filed of the 

he ap- ſubſequent Term, and no otherwiſe ; but where 
ey any new Bail is added to any other Bail fo as 

3 aforeſaid taken on or before the Continuance- day, 

Judge the ſame ſhall be taken as filed, as of that Term 
83 in which the Bail was firſt put in. 
> there- f THAT no perſon being Bail in Court, or be- Salk. roa. 
torney, fore A J udge upon an Ha beas corpus, or Cepi cor- „ 
eir Ad- pus, ſhall upon a Recovery againſt the Defendant, 3 Ne a 
= Ts. be anſwerable for any greater Sum or Sums than 3 
F are mentioned, in the Writ on which ſuch Defen- * Eaper Tem. 
87. dant was arreſted, or in the Return of the Ha- 5: Hilary Terw, 
hich no beas Corpus, but ſhall be liable for ſuch, or any Jm. 2. 5 
2 leſs Sum recovered againſt the Defendant. 
judge Tua in all Cauſes removed out of any infe- 
Writ of nor Court, either by Habeas corpus, Writ of Privi- 
ule for lege, or Certiorari, ſpecial Bail is required, un- 
| bn ohe leſs the Defendant be ſued as Executor, Admi- 
within —_— or Heir, and then common Bail is only | 
ail, that FO | 
ndant's p Taar no Attorney of this Court, or any other 
ty· eignt Perſons, ſhall be compelled to appear, or file or 

| cauſe to be filed, common Bail for any Defen- 

Tur dant in this Court, unleſs ſuch Attorney, or other 


Perſon hath, by a Note in Writing u 
3 | nder h 
Hand, undertaken ſo to do, and doch Note e 
2 3 duced 


3 
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duced by the Plaintiffs Attorney; but if any At- 
torney of either Court, or any other Perſon prac. 
tiſing as ſuch, hath accepted a Warrant to ap- 


pear for the Defendant, which Warrant ſhall in 
no wiſe be revoked, or hath ſubſcribed the ſame, 


and do not cauſe Bail to be filed accordingly, ſuch | 


Attorney, or other Perſon, ſhall be compelled to 
file a common Bail of the proper Term, and take a 
Declaration and plead to the ſame, or in Default of 
Pleading, Judgment may be entered by Default, 
if Rules for Pleading have been given, for that 
the Default of the Defendant or his Attorney, 

. ſhall not tend to the Plaintiff's Prejudice. 
_ Sy. 3,9 Tha any Perſon whatſoever may deliver or 
file a Declaration by the bye againſt the Defendant 


arreſted at another Man's Suit any time, /edente 


curig, in the Term wherein the Writ on which 
ſuch Defendant was arreſted was \ returnable, but 
not afterwards. | 
SeeRule of To. THE Plaintiff's Attorney is not bound to deli- 


Term, 12 Wil. 
3 Tris. 11 Geo, Ver to the Defendant's Attorney the Declaration 


and 2 Geo. 2. itſelf, but inſtead thereof a true Copy of it upon 


ok hg 2215 Stampt- paper; and the Defendant's Attorney ſhall 
1 pay the Plaintiff's Attorney upon Delivery of ſuch 
Copy, after the Rate of 4 d. per Sheet, compu- 
ting ſeventy-two Words for each Sheet, beſides 
the Duty; and that upon giving any general Iſ- 
ſue or Demurrer, to any Declaration, before any 
ſpecial Demurrer, or ſpecial Plea pleaded, the 
Plaintiff's Attorney ſhall deliver to the Defendant's 
Attorney a Copy of ſuch Iſſue or Demurrer, and 
that the Defendant's Attorney ſhall pay for the 
ſame, beſides the King's Duty, after the Rate of 
4 4. per Sheet, computing ſeventy- two Words 
for each Sheet; and in caſe the Defendant's At- 
torney ſhall refuſe to pay for the Copy of the 
Declaration ſo tendered to him, the Plaintiff's At- 


torney may leave the ſaid Copy in the Office 5 
| the 
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any At- 
m prac- 
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ſhall in 
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ly, ſuch | 
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Default, 
for that 
torney, 


liver or 


fendant 


ſedente 


which 
le, but 


to deli- 
laration 


it upon 


ey ſhall 
of ſuch 
ompu- 
beſides 
eral If- 
Ire any 
d, the 
ndant's 
Tr, and 
for the 
vate of 
Words 
*s At- 
of the 
8 At- 
e with 
the 


ouſter, the Defendant is to pay only for a Copy 
of the Declaration and Iſſue, and not for the for- 


of the Court 1 King's Bench. 


the Clerk that keeps the File of Declarations, to 


whom the Defendant's Attorney ſhall pay for the 
ſame as aforeſaid, before the lame ſhall be deli. 
vered to him; and in caſe the Defendant's Attor- 


_ ney ſhall not pay for the Copy of any NE II 
ſue, ſo as aforeſaid joined, or any general Demur- 


rer, upon the Tender of the ſame, the Plaintiff's 


Attorney may ſigo Judgment, as if no Plea had 


been pleaded ; and in Default of paying for ſuch 
Copy of the Declaration ſo as aforeſaid, tendered 


or left in the Office, the Plaintiff may notwith- 


ſtanding proceed to give Rules, and when the 
Rules are out, Judgment may be entered, and 


no Plea to be received till the Copy of the De- 
claration be paid for as aforeſaid. 
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Ir the general Iſſue be pleaded after * Reſpond, Salk. 5. Mod, 


mer Proceeding in Abatement. 
Tyar if any Perſon be arreſted by Meſne- 
proceſs out of this Court, returnable the firſt Re- 


turn of Eaſter or Michaelmas Terms, and the De- 


fendant appears on the Cepi corpus, if the Decla- 
ration be laid in London or Middleſex, and deli- 


vered before the Eſſoyn-day of + Menſe Paſche 


in Eaſter Term, or the Eſſoyn of I Craſtino Ani- 


marum in Michaelmas Term, the Defendant is to 


plead to enter four Days before the Eſſoyn- day 
of the next Term, if Rules have been given, fo 


as the Plaintiff may, if he pleaſes, enter ſuch 


Plea; but if the Declaretion be delivered after 


1 Menſe Paſche in Eaſter Term, or | Craſtino Ani- 


marum in Michgelmas Term, or at any other 


Time, in wy. of the two Terms, the Defendant 


© 4 5 | 18 


* An anſwer over. 


+ One Month of Eaſter. 
+ The Morrow of All Souls. == 


Ca al. 51. 
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is to imparle till the next Term, after ſuch De: | 
claration delivered. | = 
Tnar in Cauſes removed by Habeas corpus 
or Certiorari, out of London, Middleſex, the Mar- | 
ſhallſea, or other Courts within five Miles of | 
London or Middliſex, and Bail put in thereon, 
if the Plaintiff or Plaintiffs mentioned in ſuch 
Return of ſuch Habeas corpus, do not deliver 
his or their Declaration or Declarations thereon, 
fix Days before the End of the Term of which | 
the Bail is put in, if the Action be laid in Ln- | 
don or Middleſex, the Defendant is to imparle til! 
the next Term ; but if it be delivered before that | 
Time, if it be in Hilary or Trinity Terms, then | 
the Defendant is to plead to enter four Days be- | 
fore the Eſſoyn-· day of the ſubſequent Terms, ſo | 
as the Plaintiff may enter his Iſſue if he pleaſes ; | 
and in Michaelmas and Eaſter Terms, if the De- | 
claration be delivered before the Eſſoyn-days of | 
* Craſtino Animarum of Michaelmas Term, or | 
( 


T Menſe Paſche in Eaſter Term, 
Tux Defendant is to plead to Trial the ſame 
| Term; but if the Defendant will plead in A bate- 
1 ment, ſuch Plea muſt be pleaded before the Rules =] 
' of pleading are out. : 
u.. 74. Sta. THAT any Plea to the Juriſdiction of the 
| 523, 532: 2 Sr» Court cannot be pleaded after an Imparlance, nor 
1192. Caſ. * | 
Holt 4. any Plea in Abatement, without a ſpecial Impar- WW | 
lance, which muſt be granted by the Court ; but | 
if the Plaintiff does not deliver his Declaration 
four Days at the leaſt before the End of the Term, 
the Defendant may, within the firſt four Days, | 
excluſive of the ſubſequent Term, plead any Plea 1 
in Abatement, or to the Juriſdiction of the 4 
l Court, as of the preceding Term; and if ſuch Plea — 
| be not delivered or brought into the Office before f 
the 


17 The Morrow of AU Souls. + One Month of Eaſter, 
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i De- the Expiration of the ſaid four Days, ſuch Plea ; 
. | ſhall not be received. | [0 
rorpus THAT no dilatory Plea ſhall be 3 un- 4 i | i 
Mar- leſs the Party offering ſuch Plea do, by Affidavit, Stia. 639. 2. | 
les of prove the Truth thereof, or ſhew ſome probable n 3 
ereon, Matter to the Court to induce them to believe, 14 ũ99. | 
ſuch that ſuch Fact of ſuch dilatory Plea is true. | 
eliver THar if any Perſon be arreſted, by Proceſs out 1 
ereon, of this Court, and do by his Attorney appear, f 
which and file Bail of the Term wherein the Writ is re- 
Lon turnable, and the Plaintiff does not declare be- 
le till fore the End of the Term next following after the 
e that Arreſt, a Non proſs may be entered, and the 
then Defendant ſhall have Colts, to be taxed in ſuch 
ys be- Manner as is uſual. 
1s, ſo Tur the Plaintiff may amend his Declaration see Fitzeib. 332, | 
eaſes ; in matter of Form, after a general Iſſue pleaded 3 — 
e De- before Entry, without paying Coſts, or giving 
ys of Imparlance; but if in ſubſtance to pay Coſts, or 
n, or ive Imparlance at his Election; but if he amends 
5 Seba after a ſpecial Plea pleaded, to pay 
ſame Coſts, tho? he would give [mparlance, 
\ bate- Trar the Plaintiff may amend his Bill upon 
Rules | File, at any Time before Plea pleaded, but not 
afterwards, without Motion. 
f the _ _ Trar a Plaintiff, after Plea pleaded, or after : 
nor the ſecond Term, ſhall not add a new Count to 
Npar- his Declaration, as an * Indebitat aſſumſit, or the 
but like, ppon Pretence of amending his Declara- 
ration tion. 
erm, Wl Wax a Perſon is in Cuſtody of the Mar- 
Days, ſhal, and a Bill is filed againſt ks. which muſt 
7 Plea be done Sedente curid, if a Copy thereof be not 
k the delivered to the Turnkey or the Priſoner himſelf, 
1 Plea the Plaintiff cannot proceed to Judgment; and 
before if the Bill be filed four Days before the End of 
the the 
ſter. * Being indebted, promiſed. 
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the Term, the Defendaat is to plead as of that 


.2 Show, Comb 


- 465. Salk. 544. 


12 Mod. 163. 


Term, Rules being given; but if the Declaration 
be not filed four Days before the End of the 
Term, the Defendant is to have an Imparlance. 
WHERE a Bill is filed- againſt an Attorney, 
which muſt likewiſe be done in Term-time. Se. 
dente curid, the Plaintiff cannot proceed to Judg- 
ment againſt him till he has delivered a Copy of 
the Bill to the Attorney himſelf, or ſome other 
Perſon acting for him; and if the Bill be filed 
four Days before the End of the Term, the De- 


fendant is to plead as of that Term, Rules being 


given 3 bur if filed after that Time, the Defen- 


dant is to have an Imparlance. 


THarT where an Attorney is Plaintiff, he ſhall 
have the ſame Remedy againſt the Defendant as 
the Defendant has againſt him, viz. to make 
him plead without an Imparlance, and ſhall hold 
the Defendant to ſpecial Bail in any Action for his 
Fees, although his Demands be under 10 /. * but 
in any other Action, he cannot but as a common 
Perſon, and his Writ muſt be made ſpecial with 
an ac etiam Bill for 10 J. or upwards. 

THrar a Plaintiff cannot diſcontinue his Action 
after a Demurrer joined and entered, or after a 


general or ſpecial Verdict found, or after a 


Writ of Enquiry executed, without Leave of the 


1 | 
Tnar if an Infant declare by Guardian, or 


Prochein amy, the Defendant is not compellable to 


lead until the Plaintiff ſhews a Rule of Court 


Tor his Admittance. 
Trar if an Infant be ſued, he cannot regu- 


larly appear or plead by his Guardian without 


Ie; but if he do plead per Guard. tho 
not 


See 12 Geo. chap. 29. made perpetual by 21 Geo. 2. 
cap. 3+ ; 


1 the Court of King's Bench. 


not admitted, tis only a Miſdemeanor in the At- 
torney, for which the Court may puniſh him if 
they pleaſe, but no Error. 


THaT a Defendant having pleaded to Iſſue, and 
the Plaintiff neglects to enter the Iſſue the ſame 


Term the Iſſue is joined, the Defendant within 
the firſt five Days of the next Term, may alter 
his Plea, and plead De novo, any other Plea that 
he pleaſes ; that if the Defendant has pleaded one 
Outlawry in Diſability of the Plaintiff, and that 
be reverſed, he ſhall not plead another in Diſa- 
bility 3 bor guære whether he may not plead an- 
other in Bar. 


Tuar if a Defendant appear and imparle, 
till the firſt Day of the next Term, and die after 


the Day in Bank ; yet if Rules be given for An- 
ſwer, and no Plea be pleaded, Judgment may be 


entered againſt him next Term by Nipil dicit, as 


of the firſt Day of the Term. 

THAT where any Perſon or Perſons ſhall plead 
any Judgment or Judgment, or any other Mat- 
ter of Record in the ſame Court, the Party ſo 


Pleading ſhall, upon Demand, give the Attorney 


on the other Side a Note in Writing of the Term 
and Roll where ſuch Judgment or Record is en- 
tered or filed, and in Default thereof ſuch Plea 
is not to be received. | 

Tnar if the Plaintiff or Defendant, in any 
Declaration or Plea, fhall make a profert in curid, 
of any Deed or other Writing, either Party may 
pray oyer of ſuch Deed or other Writing, and 
muſt have a Copy thereof delivered to him, pay- 
ing for the ſame after the Rate of 4 d. per Sheet, 
beſides the Duty, and ſhall have four Days time 
excluſive, after ſuch Deed or Writing produced, 


and Copy thereof delivered, if demanded in time, 


to plead Reply, Se. as Occaſion requires. 


THAT 
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THAT if a Writ be ſued out againſt Huſband, 

and Wife only arreſted and detained in Priſon, 

ſhe ſhall file a common Bail, and have a Superſe. 

deas to diſcharge her; but if the Huſband be only 

arreſted, he muſt appear for himſelf and Wife. 
Tamar in tranſitory Actions, the Plaintiff after 

Eſſoyn-day of the ſubſequent Term after his 

Appearance, ſhall not alter his Venue or Iflue, 

= wa he would pay Coſts and give Impar- 
ance, Ec 


a a. - aw oc r . 


Of DzeLARATIONSs to be delivered to PRiso— 
NERS in CouNTY-GOALSs, Ce. 


Rule of e, TAT no Copy of a Declaration be delivered 
ai. eng to a Priſoner in Cuſtody of a Sheriff, or inferior 
Goal-keeper, before the Day of the Return of 
the Proceſs, upon which the Defendant was taken 
or charg'd in Cuſtody. T: 
IuATr no Rule be given for the Defendant in 
Cuſtody, to appear and plead to any Declaration 
againſt him, till an Affidavit be filed with the 
Clerk of the Rules, of the Delivery of a Copy of 
ſuch Declaration, and the Time when, and the 
Perſon to whom the ſaid Copy was delivered, and 
that the Defendant was arreſted or charged in Cuſ- 
tody by Proceſs of this Court, returnable before 
the Delivery of ſuch Copy, and that the Time 
when ſuch Affidavit was filed, be entered upon the 
ſaid Affidavit by the Clerk of the Rules, and 
Copy of ſuch Affidavit be produced to the Se- 
condary before ſigning of Judgment. 
Tnar upon every arreſt by Meſne Proceſs 
out of this Court, returnable the firſt Day of 
ul Eaſter or Michaelmas Term, if a Copy of the 
| ſaid Declaration be delivered againſt ſuch Defen- 
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dant, 


ſband, 
Priſon, 
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e only 
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F the Court of King's Bench. 


dant, before Menſe Paſche in Eaſter Term, or 
+ Caſtino Animarum in Michaelmas Term, and 


Affidavit thereof be made and filed; and the De- 


fendant does not appear before the End of ten 
Days after Eaſter and Michaelmas Term reſpec- 
tively, Judgment may be entered againſt him if 
Rules have been given; but if he doth appear be- 
fore the Expiration of ten Days after the Term, 
he ſhall imparle until the next Term, unleſs the 


Arreſt be in London or Middleſex, and the Action 


there laid, then, though he does appear before 
the Expiration of ten Days after the End of the 
Term, he ſhall plead two Days before the Eſſoyn- 
day of the next Term, and in Default thereof, 
Rules having been given, Judgment may be en- 


tered againſt him as aforeſaid ; but if a Copy of 


the Declaration be delivered againſt ſuch a De- 
fendant, on or after Menſe Paſche in Eaſter 
Term, or + Craſtino Animarum in Michaelmas 


Term, or in or after Hilary or Trinity Term; if 


the Defendant appear to ſuch Declaration any 
Time before the Eſſoyn-day of the Term next 
after Delivery of the Declaration, he ſhall imparle 


until the ſaid next Term; but if he does not ap- 


pear within that Time, or if he appear, and does 
not plead to the Declaration ſo delivered, in the 
next Term Judgment may be entered againſt 
him by Default, Rules for Pleading having been 
firſt given. | 
[Tram if a Writ be returnable in any Term, 


and Copy of Declaration hath been delivered be- 


fore the Eſſoyn- day of the next Term, the Plain- 
tiff in ſuch next Term, may give Rules to ap- 
pear and anſwer; if the Defendant does not ap- 


| Pear and plead in due time, Judgment may be 


entered againſt him. : 
Is 


* One Month of Eaſter, + The Morrow of All Souls. 
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will, Then the Secondary muſt bid the Cryer call 


The Hiory and Prafiice 


Ir any Declaration be not filed before the End 


of the next Term, after the Writ or Proceſs by 


which the Priſoner was charged or taken into 
Cuſtody is returnable, and Affidavit made and 


filed in Manner aforeſaid, before the End of 
twenty Days next after ſuch Term, the Priſoner 


fhall be diſcharged by common Bail, ſigned by 


one of the Juſtices of the Court; | 
Ir any Goaler or Keeper of a Priſon have re- 


_ ceived a Copy of any Declaration againft any 


Priſoner in his Cuſtody, ſhall ſuppreſs the ſame, 


and not deliver it forthwith to ſuch Prifoner an 


Attachment ſhall be iſſued againſt him. 
Of Wacess in Law. 


Wu the Iſſue of N7bil debet per legem is en- 
tered upon the Roll, the Secondary muſt appoint 
a Day for the Defendant to appear in Court, to 
wage his Law; and if he appears, he muſt bring 


his Compurgators with him, ſo many as the 


Court ſhall think fit to appoint, who are to ſwear 


that they believe he ſwears true; the Secondary 


muſt have the Record in Court, and the Defen- 


dant muſt ſtand at the End of the Bar, towards 
the Right-hand of the Chief Juſtice, then the 


Secondary muſt aſk him whether he will wage his 


Law; if he anſwers that he will, the Judges uſu- 
ally admoniſh him to be well adviſed, and tells 


him the Danger of a falſe Oath z but if he will 
perſiſt, then the Secondary ſpeaks theſe Words 
following, A. B. the Defendant, you owe C. D. 


the Plaintiff 405. as the Caſe is; 2, Why you 
don't pay him? A. I owe him nothing. ; Did 


you not buy, Fc. as in the Declaration? A. No. 
9. will you take your Oath of it? Anſwer, I 
> the 
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r call 
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of the Court of King's Bench. : 


the Plaintiff, bidding the Defendant to lay his 


Hand on the Book, * ſay after him, viz. this 
hear the Juſtices, that I owe not C. D. 40 5. nor 


any Penny thereof, in Manner and Form as he 


has declared againſt me, ſo help me God, and 
by the Contents of this Book. 


IF it be an Action of Account, the Words muft 


be, that I never was Bailiff to C. D. of the Goods, 
Wares, and Merchandizes of the ſaid C. D. nor 


of any Part or Parcel thereof in Manner and 
Form as the ſaid C. D. hath declared againſt me; 


but before he takes the Oath, the Plainriff is call- 


ed thrice by the Cryer, if he does not appear he 


becomes non- ſuited, and the Defendant goes quit 


without taking his Oath. 


Bur if the Plaintiff appears, and the Defen- 


dant performs his Law, and the Compurgators 
give their Verdict, that they believe that he 


fwears true, the Plaintiff is for ever barred. 
Tur the Defendant cannot be admitted to 
wage his Law-ſuit inſtantly after Imparlance, but 
he may before, and then the Plaintiff cannot be 
non-ſuited, if the Defendant perfect his Law; 


but if he wage his Law, after Imparlance, the 


Plaintiff may be non - ſuited. 


Of Trials by PROviso, and otherwiſe, and giv- 
ing Ru Es to enter Issu Es. 


Tur no Trial can be had by Proviſo in Cauſes 


in London or Middleſex, till the Plaintiff hath 
made Default after the Iſſue is entered on Record, 


nor in Country Cauſes, till the Plaintiff hath made 
Default in trying his Cauſe the next Afizes, after 


Iſſue entered on Record. 


TRA 


If 
| 
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Tnar both Plaintiff and Defendant may earry 
down the Record at the ſame time, but the Cauſe 
muſt be tried on the Plaintiff's Record, if he 


enter it with the Marſhal; but if he refuſes or 


omit to enter it with the Marſhal, the Defen- 
dant may try it on his Record; but ſee now 14 


. Geo. 2. Chap. 17. 


| Trat if Notice of Trial be given for a Day 
certain in London or Middleſex, and the Cauſe not 
tried that Sitting, or if the Plaintiff be hindered 
from trying it by the Defendants entering a' Ne 
recipiatur, yet the Plaintiff, in either Caſe, may try 
it next Sitting, upon Notice given to the Defen- 


dant or his Attorney, before or on the Day of 
the firſt Sitting, before the Riſing of the Court; 


but if the Cauſe be not tried the next Riſing, un- 
leſs made a Remanet, then Notice to be given as 
at the Firſt. | | RE aa 7 

Tnar fourteen Days Notice of Trial, or of 
executing Writs of Enquiry, ſhall be given in all 


Cauſes in London and Middleſex, when the De- 
fendant lives diſtant * forty Miles from London or 


Middleſex ; but in all other Cauſes for Trials of 


Writs of Enquiry in Country Cauſes, and eight 


Days Notice incluſive ſhall be ſufficient, and that 
Sunday ſhall be accounted for one of the Days, 
that every Notice of Trial, or of executing Writs 
of Enquiry ; and all Countermands of the ſane 
ought to be given in Writing. 

THaT if a Cauſe have continued four Terms 
without Proſecution, before Iſſue joined, the De- 
fendant is to have a whole Term's Notice to 
plead, rejoin, &c. before Judgment can be en- 


tered e him; and if after Iſſue joined, a 


whole Term's Notice before the Trial; (but the 


| com - 
Conboted not Poft Miles, 2 Str. 954s 1216. 2 Barnare, 
K. J. 33. 1 1 5 | 
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tte Court of Kinig's Bentbh. 
common Notice will do if the Cauſe was hung up 
by Injunction or Privilege; (Sid. 92.) and like- 


wiſe the Plaintiff muſt have the ſame Time to 
reply or ſurrejoin, and for Notice of T ryal by 


Proviſo, or any other Proceeding. 


Michaelmas Term, Anno 240 Anne Reginæ, it Note: 


was agreed, Per totam curiam, that Notice with- 
in the fourth Term after Declaration delivered; 
Plea pleaded, or Iflue joined, is good Notice, but 
not after, unleſs ſome Proceeding have been ac- 


tually made in the ſame Term, as the giving a 


Rule, or ſuing out the Yentre, &c. and then 
Notice after the fourth Term is good. 


Michaelmas Term, Anno decimo Annz, 1n the 1 Note. 


Cauſes of + Harvey and Wright, and Uxor, where 
Iſſue had been joined above four Terms, and 
Plaintiffs Attorney, the laſt Day of Hilary Term, 
had given Notice of Trial for the next Aſſizes, 
and Cauſe tried accordingly, it was ruled by the 


Court to be no good Notice, but he ought to 


have given a whole Term's Notice (that is to ſay) 
before the Term begins; ; ſo is the Practice 3 in the 


other Courts. 
THAT in Actions in London or Middleſex, 


the Defendant ought not to give the Plaintiff a 


Rule to enter his Iflue the ſame Term Iſſue is 


joined, unleſs the Plaintiff has firſt given the 
Defendant Notice of a Trial that Term; and 


likewiſe in Country Cauſes, the Defendant ſhall 
not give the Plaintiff a Rule to enter his Iſſue the 


fame Term Iſſue is joined. 


Tu Ax if the Defendant gives a Rule for the 


Plaintiff to enter his Iſſue, the Action lying in 


London or Middleſex, the Plaintiff muſt enter the 
ſame, and bring in the Record into the Office 
within four Days after Notice of the Rule; and 


Aa if 


Ay the wohels Carr. + 10 Med. 40 
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ik the Action lie in the Country, he muſt bring 


it in before the Continuance-day of the Term, or 


in a Default thereof, a Non-ſuit may be ſigned 


and entered. | | 
THAT on all ſpecial Rules given with the 


Secondary to plead in bar, reply, rejoin, ſurre- 
Join, rebut, &c. each Party ſhall have a Copy of | 
the faid Rule given him, and ſhall have four 
Days time excluſive after Notice, and Copy of 


the ſaid Rule given to plead in bar, reply, Sc. 


and if Judgment be ſigned within that Time, 
the ſame ſhall be ſet aſide, and that Sundays and 


Holidays (if Days in Court) ſhall be reckoned 
as Days within thoſe Rules. 

THarT where a Plaintiff demurs to, or takes 
Iſſue on the Defendant's Plea, Rejoinder, or any 
other Pleading, and that he will not make up the 
Book, and enter the ſame on Record, the Defen- 


dant may make up the Paper-book with the Clerk 


of the Papers, and enter. the ſame on Record if 
he pleaſes, on a Rule given by the Secondary for 


Of Writs of ERROR, and PROCEEDINGS 
thereon. | 


Tgar the Plaintiff in the Action, as ſoon 
as the Tranſcript of the Writ of Error, is brought 
into the Office, and entered in the Officer's 


Book kept for that Purpoſe, may make out 


a Scire fatias quare executionem non; teſte, the laſt 
Day of the Term precedent, if it be before Eſ- 
ſoyn day of the ſubſequent Term, or if brought 
in the Term-time, the Writ of the Scire factas 
may be made out, and bear zee the firſt Day of 
the Term; that the Plaintiff in Error ought to 


enter the Tranſcript on Record of the ſame Term 


it is brought into the Office; and if he neglect 
| Sh 80 
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of the Court of Kings Bench. 
to do it, the Defendant in Error may enter it, 
becauſe they are both as it were Plaintiffs. 
THAT the Attorney who firſt takes the Tran- 
ſcript out of the Office, ought to keep it no 
longer than he can make a Copy of it, and then 


to bring it back again, and get his Name diſ- 


charged in the Book, ſo that the Attorney of the 
other Side may likewiſe take it out, and be en- 
abled to make a Copy thereof. 

THAT if the Plaintiff in Error doth not aſſign 


his Errors, and give a Copy of them to the De- 


fendant's Attorney in Error, by or before the 


Time given by the Rule on the Scire facias, and 

take out Execution thereon, but can have no 
Coſts, unleſs he give a Rule for the Plaintiff to 
aſſign Error on” Record, which, if he doth not 


do, he may be non-proſs'd, and the Defendant in 
Error ſhall have his Coſts. EE 
Taar if the Plaintiff in Error alledge Dimi- 


nution, that there is no Original or no Warrant 


of an Attorney, or any other Matter, and prays a 
Certiorari, the Defendant in Error muſt give a Rule 
to return the Certiorari; and if it be not returned 
by the Time in the Rule, the Defendant in Error 
muſt join in a Nullo eſt erratum, and take no Notice 
of the Diminution, but enter on the Record a an 
miſit breve ; and if a Certiorari be prayed of a 
wrong Term, and Chief Juſtice or Cuſtos brevi- 
um return on it, that there is no Original or War- 
rant of Attorney of that Term, the Defendant in 
Error may make a Suggeſtion of the right Term, 
and pray a Certiorari, which, when it is returned, 
he. may join in * Nullo eft erratum, which the 


Defendant in Error, may enter himſelf, paying 


the Plaintiff's Attorney for the ſame. 


AS 12 | . THAT 


w No Error, 
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Tur when the Plaintiff in Error hath aC 
ſign'd the general Errors, he muſt give a Copy of 
them to Defendant's Attorney, who may plead 
in * Nullo eſt erratum immediately, and enter both 
on the Roll, paying the Plaintiff's Attorney 2 5. 


4d. for the ſame. 


THarT every Attorney who ſhall ſue out any 
Writ of Error in any Judgment in this Court, 
returnable in the Zxchequer Chamber, ſhall forth- 
with allow ſuch Writ of Error, with the Clerk of 
the Errors of this Court for the Time being, 


and in caſe where ſpecial Bail ſhall be required. 


By Rule of Ea - 
Her Term, 16 and 
36 Char. 2. 


If the Plaintiff upon ſuch Writ of Error, do 
not, within four Days after Allowance thereof, 
put in ſpecial Bail thereon, the Plaintiff in the 
Action may proceed to take out Execution not- 
withſtanding ſuch Writ of Error; and where ſpe- 
cial Bail is put in, the Plaintiff or his Attorney 
muſt forthwith give Notice thereof to the Defen- 
dant in Error, or his Attorney; and if the De- 
fendant do not except againſt ſuch Bail, within 


twenty Days after ſuch Notice given, ſuch Bail 


ſhall be allowed. 
THAT if the Plaintiff in Error, after the Er- 


rors are aſſigned in the Exchequer Chamber, in- 


tends to argue the ſame, he muſt give ten Days 
Notice thereof to the Clerk of the Errors in the 


ſame Court, before they ſhall be argued by the | 


Rufe of Eafter 
Term, 33 Char. 
2. 


Council on either Side; and the Attorney for the 
Plaintiff in Error ſhall deliver four Copies of the 
Books to the Juſtices of the Common Pleas, and 
the Attorney of the Defendant ſhall deliver four 
Copies to the Barons of the Exchequer, four Days 
before the Hearing of the Cauſe ; but in caſe the 


Errors are not argued, then no Copies are to be 


delivered. | 
| | Of 


* [n no Error. 


Wl OO of the Cuurt of King's Bench. 3 57 


y of 

lead 5 1 "= ods | 
both Of PRockss againſt Barr, and other PERSONS 
2 5. by Scixk Facias, and when Bair is diſ- 


charged. 


* THAT every Cap. ad ſatisfaciendum, to war- 
rant Scire facias againſt Bai], muſt have eight 
Days at the leaſt, excluſive betwixt the 72% and 
the Return thereof, and ſuch Cap. ad ſatisfacien- 
dum ought to be delivered, and left with the 
Sheriff to whom it is directed, four Days exclu- 
ſive at the leaſt before the Return T. E 
Ta if a Defendant give Judgment with 
ſtay of Execution, until a certain Day, the Plain- 
tiff may, notwithſtanding ſuch ſtay of Execution, 
ſue forth a Cap. ad ſatisfaciendum, or Fieri facias, 
directed to the Sheriff of the County where the 
Action is laid, and returnable before the Day to 
make out a Tęſtatum againſt the Defendant; but no 
ſuch Cap. ad ſatisfaciendum ſhall be ſued forth to 
warrant a Scire facias againſt the Bail, unleſs by 
ſpecial Agreement, becauſe it is to the Prejudice 
of a third Perſon. | 

TRA if a Defendant die before the Return of 
a Cap. ad ſatisfaciendum againſt him, his Bail 
pleading the ſame may be diſcharged. . 

THAT if a Defendant be rendered to the Cuſ- 
tody of the Marſhal, in diſcharge of his Bail, at sir wm. Jones, 
any Time before or on the Day of the Return of 36. 
the ſecond Scire facias againſt the Bail, where 
two N:bils are returned on or before the Day of 
the Return of the firſt Scire facias, where a Scire 

A a 3 Facias 


* Salk. 602. Prax. utr. Baxc. 27. - 
T Salt. 599. 2 Lord Raym. 1177. 
I Sitting the Court, | 
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acias is returned * Sedente curid; or if an Ac- 
tion of Debt be brought on the Recognizance, if 
the Defendant be rendered to the Cuſtody of the 
Marſhal, within eight Days in full Term after 
the Day of the Return of the Proceſs againſt the 
Bail, they ſhall. be diſcharged ; and if upon ſuck 
| Render the Bail-piece ſhall, be diſcharged by the 


Secondary, and Notice of ſuch Render given to 


the Plaintiff or his Attorney, no Scire facias, gr 
any other Proceſs, ought afterwards to be ſued 
out upon that Recognizance. 
Ta it any Judgment be affirmed upon a 
Writ of Error in the Exchequer Chamber, no 
Execution ſhall go againſt the Bail in the original 
Action for the Coſt taxed “ Occaſtone dilationis 
execulionis. 
THAT upon a Render of a Perſon in diſcharge 
of his Bail, the Defendant's Attorney muſt give 
Notice thereof in Writing to the Plaintiff or his 


Attorney, and make Oath thereof before the | 


Bail-piece ſhall be delivered to him, . unleſs filed 
before; and alſo ſhall-enter the ſame in the Mar- 
ſhal's Book kept in the Office. | 

THrar if a Scire facias be brought againſt Bail, 
upon a Recognizance on a Writ of Error, ge- 
nefally, without expreſſing the Action, or the Con- 
dition of the Recognizance, there the Scire facias 
againſt them muſt be returnable on a general Re- 
turn, ubicung; Sc. and muſt have fifteen Days 
excluſive, between the Teſte and the Return there- 
of; but if the Action and Condition of the Re- 
cognizance be ſet forth on the Scire facias, and it 
appears to be by Bill upon the Scire facias, then 
the Scire facias to be made returnable at a certain 


Day 1 in Court. 
: TUI 


* By Occaſion of the Delay of the Execution. 
+ By Rule of Tran. T. , 1 An. 
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of the Court of King's Bench. 
Thar in all Scire facias, when the Suit is by 
Bill, there need no more than fifteen Days, ex- 
cluſive betwixt the Teſte of firſt Scire facias, and 
the Return of the 2d, and each Writ to have 8 Days 
betwixt the Teſte and Return, and not four or five, 
Days, and the other ten or eleven Days; but if 
the Suit be by Original, there muſt be fifteen Days 
excluſive, betwixt the Teſte and Return of each 
Scire facias, and the firſt Writ is to be delivered 
to the Sheriff ſome time before the Return is out, 
and before the ſecond Scire facias is ſued out, and 
the ſecond to bear Teſte on the Day of the Return 


of the firſt, and to be delivered to the Sheriff four 


Days at the leaſt before the Return is out, and 
the Sheriff to . endorſe on each Writ the Day of 
the Month on which he received the ſame. 
Trar all Writs of Scire facias muſt be en- 
tered on Record, the ſame Term the firſt Scire 


facias 18 returnable. 


THaT where a Judgment is revived by Sire 
facias, the Plaintiff may at any Time within a 
Year after, ſue forth an Execution thereon, and 
continue the ſame on the Roll on which the 


 Scire facias is entered; but if he doth not take 
out Execution thereon within a Year, the Judg- 


ment muſt be revived again by Scire facias as at 
the firſt, 

THarT upon a Judgment obtained, all Parties 
thereto living, an Elegit to be taken out within 
the Year, and awarded upon the Roll, the ſame 
may be continued down from Term to Term to 
the Time of the Execution thereof, altho' after 
the Year, and ſhall be as good as if the Judg- 


ment had been revived by Scire facias, for that 
the Sheriff upon the Eligit, may deliver the Poſ- 


ſeſſion to the Plaintiff, ſo far as to enable him to 


bring his Writ of Ejedtmeni or Aſſize, 


As 46: Of 


Rule of Faſter 
Term, 15 Char, 
2. 2 Stra. 902, 
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Of BaiL-Bonps, WARRANTS of ATTORNEy for 


entering of JupeMEeNnTs, ſigning and entering 


other Issuꝝs and Box ps. 


THaT a Warrant for confeſſing Judgment 
taken by any Sheriff or Bailiff, from any other 
Perſon in his or their Cuſtody by Arreſt, if not 
executed in the Preſence of ſome ſworn Attorney 


of either Court, and his Name ſet and ſubſcribed 


thereto as a Witneſs, ſhall not be good ; or of 
any Force, and upon Oath made, that: the ſame 
was done, the ſame ſhall. be ſet aſide, and the 
Sheriff or Officer may be puniſhed for ſo doing; 


and if Judgment be entered thereon, the ſame on 


Motion will be vacated and ſet aſide ; and if Ex- 


ecution thereon be executed, the Party will have 
Reſtirution awarded him. | 17 


Tuar where a Warrant of Attorney is given 


for confeſſing Judgment, to be entered of a cer- 


tain Term after the Date thereof, the Judgment 
muſt be entered as of that Term; but if the 


Words “ of any ſubſequent Term?” be in the War- 
rant of Attorney, the Judgment muſt be entered 
within the firſt four Terms following the Date 


thereof; and if Judgment be not entered thereon 


within that Time, then it ſhall not be entered 
without. Motion and Leave of the Court, upon 


Affidavit made that the Parties are living, and 


the Defendant unſatisfied ; and if entered other- 


wiſe, the Court on Motion will ſet it aſide. 


THrar every Judgment in Debt, Caſe, Cove- 


nant, Treſpaſs, Trover, or any other Action, ſhall 
be entered fairly on the Roll, or an Znciprarur 
thereof before ſuch Judgment ſhall be ſigned by 


the Secondary, or any Judge of this Court, and 


the 


22e. 


on Record. 
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the Names of the Plaintiff and Defendant, with the 


County where the Action is laid, and the Nature 
of the Action, with the Attorney's Name, ſhall 
be entered in a Book to be kept by the Secondary 
of the Court for that Purpoſe, for which nothing 
ſhall be paid but the ancient and accuſtomed Fee 
for entering ſuch Judgment. 

THAT no Record of Niſ prius ſhall be ſea]- Rule of Trinity 
ed or paſſed at the Ni prius Office by the * Cuſ- 4 a.m 
tos brevium of this Court, or any Clerk of the 5 
Office, before the Iſſue in that Cauſe be fairly 
entered on Record, or an Incipiatur thereof, and 
ſuch Entry with the Record of Ni, prius be pur, 
brought to, and ſigned by the Secondary of this 
Court, for which no Fee ſhall be demanded or 

aid, but the uſual accuſtomed Fee due to the 
chief Clerk of this Court for entering ſuch Iſſue 

THaT every Attorney ſhall bring in all his Rule of Michael. 
Rolls into the Office, fairly ingroſſed in a good 1 22. 5 


full F Court-hand, by the Time limited by the Salk. 87. 2 Lord 


Rules of this Court, (that is to ſay) the Rolls of . 58. 


Trinity, Michaelmas, and Hilary Terms, before 


the Eſſoign Day of every ſubſequent Term, and 
the Rolls of Eaſter Term before the Day of Tri- 
nity Term; and that no Attorney at large, or any 
other Perſon, ſhall take any Numbers, or file any 
Rolls, but the Clerk of the chief Clerks of this 
Court only. | 

THarT no Bail-bond be put in Suit till four 
Days after the Return of the Writ, if the Ar- 
reſt be in London or Middleſex, nor till ſix Days . 
after the Return of the Writ, if the Arreſt be in 
the Country. h 


THAT 


= Keeper of the Writs. 
F See 4 Geo, 2 chap. 26. 6 Geo. 2. chap. 14. 
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Tnar if the Defendant be arreſted, and held 
to ſpecial Bail, and ſpecial Bail if required is not 
put in by the Time the Plaintiff might have had 


Judgment againſt the Defendant in the original 


Action, in caſe Bail had been put in at the Re- 


turn of the Writ; in ſuch Caſe, altho* the De- 


fendant ſhould afterwards put in good Bail, yet 


the Court will not ſtay the Proceedings on the 


'Bail-bond if put in Suit. 


Of Officers, Clerks, and Attornies of this Cour E, 


AccorDING to the Rules of this Court, no 


Perſon ſhall be admitted to practiſe therein, as a 


common Solicitor, unleſs he be admitted an At- 


torney of ſome other Court, except he do only 
manage the Evidence at a Trial, or in caſe he be 
but a private Solicitor or Servant of a Corpora- 
tion, or doth ſolicit only the Cauſe of his Ma- 


ſter ®. | 


No Perſon ſhall be admitted an Attorney of this | 


Court, unleſs he has practiſed as a common So- 


licitor for the Space of five Years at the leaſt, or 


hath ſerved, or ſhall ſerve as a Clerk for the ſaid 
Space of five Years, to ſome Judge, Serjeant at 


Law, practiſing Counſellor, Attorney, Clerk, or 
Officer of one of the Courts of Weſtminſter, un- 


leſs his Maſter die or give over the Practice with- 
in the ſaid Time, and that ſuch Perſon ſo-offer- 
ing himſelf to be admitted an Attorney ſhall, 
upon Examination, be found. of good Ability 


and Honeſty for ſuch Employment, and ſufficient 
Proof to be put in Writing, ſhall be made of 


ſuch Service to the Prothonatary or Secondary of 
this Court, upon Deſire of Admittance, and filed 
without Fee *, - . 


® See 2 Geo. 2. chap. 23. made perpetual by 30 Geo. 2, chap. 
19 Sef. 75. | 5 | 


2 THAT 


of the Court of King's Bench. : * 
Tua r all Officers and Attorneys of this Court 


be admitted of ſome Inn of Court of Chancery, 


and be in Commons one Week in every Term at 
leaſt, and take Chambers there if conveniently 
they can be had, elſe that they take Lodgings in 
ſome convenient Place near the ſaid Inn whereof 
they are admitted, where their Lodgings or Ha- 
bitations are, except ſuch Perſons who are Houſe- 


keepers or Inhabitants in London, Weſtminſter, 


Southwark, or the Suburbs thereof, and Liberty 
of the Tower of London, St. Katherine 5; theſe, 
and ſuch as are ſworn Attornies of any Court 


within the ſaid Cities, Town, and Liberties. 


THaT no Perſon practiſe in another Man's 2 C. 2 chap. 


Name, nor that any Attorney ſhall knowingly * * 


ſuffer any other Attorney, or any other Perſon to 


practiſe in his Name, upon Pain of his . put 


out of the Roll. 
Tur an Attorney diſmiſſed by one Court 
from his Practice for his Miſdemeanour, or other- 


wiſe, ſhall not after Certificate of ſuch Diſ- 


miſſion be admitted to practiſe in any other 
Court, it being contrary to the Intent of the 


lame. 
THAT no Officer of this Court do act, or ſuf- Rule of Micha- 
fer any thing to be done in his Office, for or in 9 
the Name of one who is not a Clerk of the Office, 
or an Attorney of this Court, unleſs it be for the 
Clerk or Clerks then actually in their Service. 
Trar every Clerk of the Court, and alſo 
every Attorney duly paying his Fees-to the Offi- 


cer, may at any time, not being prevented by 


Rule of Court for that Purpoſe, file or ſearch the 


Files for any Declaration, with che proper Officer 


of that Court, without * of any thing for 


the ſame. 


TAT 
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Tur every Attorney of this Court, who ſhall 


wilfully negle& to attend his Employment in this 


Court, by the Space of two Years, and can't 
aſſign thereof ſome Cauſe, or other lawful Ex- 
cuſe to the contrary, to be allowed of by the 


Court, or unleſs hindered by Sickneſs, ſuch At- | 


torney ſhall not be allowed his Privilege as one 
of the Attornies of this Court “. 
Tr no Perſon, without Rule of Court, Or- 
der of the Judge or Secondary, and Notice of the 
adverſe Party, or his Attorney, ſhall change or 
ſhift his Attorney; or if done by ſuch Order 
aforeſaid, ſuch Attorney newly coming in, is to 


take Notice at his Peril of the Rules in the 


Cauſe, whereunto the former Attorney was li- 


able to take Notice, and ſhall alſo pay ſuch At- 
torney upon Demand all ſuch Fees as the Se- 


condary ſhall tax to be due to him. 

THar where the Attorney for the Plaintiff or 
Defendant dies pending the Suit, and the Party 
whoſe Attorney is dead, will not retain another 


Attorney to manage his Cauſe, the Attorney. 


againſt him may proceed, and is not bound to 


hinder his Client's Cauſe. | 
Tnar a Retainer of an Attorney of the Court 


of Common Pleas or Exchequer, by an Attorney 
of this Court, and e contra, ſhall be a ſufficient 


Excuſe unto the Attorney fo retained, acting ac- 


cording to ſuch Retainer; and the Attorney ſo 
retaining, without Warrant from the Party, to 
be liable to Puniſhment. Rule, Micbaelmas 


1654. 


Fee Lutav. 1667. Moor. 125 Cro. Elz. 392. Lev. 262, | 


Raft Ent, 459. 6 pt. I, 2, 3, 6, 8, 9. contrary, 


Of 


ties or Bailiffs, or the Bailiffs of any Liberty, 
ſhall wilfully delay the Execution of any Proceſs 


of the Court of King's Bench. 


Of Sheriffs, Clerks of Ass _ and other Officers, 


Trar every Sheriff have his Deputy In this 23 Hen, 6 chag. 


* Ee 


Court, to return and receive Writs, and that 


every Deputy yearly, before Hilary Term, have 
his Name and the Place of his Reſidence in London 
or Weſtminſter, ſet or continued up in Tables of 


the Office of the Secondary for that Purpoſe, 


upon Pain of the Under - ſneriff's forfeiting for 
every Term that he ſhall make Default, the Sum 


of 20]. 


Tua r no Under-ſheriff or Bailiffs of Sheriffs 


1 Hen. 5 chap. 4. 
Rule of Micha - 


or Liberties, be admitted during ſuch their Em- eas Term, 


ployment to practiſe as Attorneys, under Pain of 


Expulſion from the Imployment of Attorney, 
and not to be re- admitted. 2 

Tnar every Under-ſheriff, upon reaſonable 
Notice given to him, deliver a true Copy of the 


Inventories of any Goods by him taken upon any 


Fieri facias or Elegit to the Party requiring the 


ſame, he paying for ſuch Copy not exceeding 
3. 46 | 


Ir any Sheriff, Under-ſheriff, and their Depu- 


or Execution, or ſhall take or require any undue 


654. 


Rule of Mic bael- 
mas Term, 1654. 


Fees for the ſame, or ſhall give Notice to the De- 


fendant, thereby to fruſtrate the Execution of any 
Writ or Proceſs, or having levied, ſhall detain 
it in their Hands, after the Time of the Return 
of their Writs, beſides the ordinary Courſe of 
their Amerciaments ; the Contempt and Miſde- 
meanour appearing, the Officer ſo offending 


| ſhall be liable to an Attachment, Information, 


Commitment or Fine, as the Caſe requires, and 
this as well, in the caſe of a late Sheriff, or 
| Perſon 


Rule of Micbael- 


mas Term, 1654. 
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Perſon © REY as of them that are in 
A 

Also for Reformation of Abuſes by blank 
Warrants granted by Sheriffs, whereby Perſons 
are arreſted, and driven to extorted Compoſitions 
for their Liberty without Proceſs of Law; the 
Court doth forbid Warrants to be granted out to 
any Officer to arreſt or attach any Perſon before 
a Writ firſt come to the Shefiff; and the Court 
doth alſo forbid the taking of exceſſive and i im- 
moderate Fees by the Sheriff for Execution of 
Writs of Poſſeſſion, and Reſtitution of Poſleſ- 
fion contrary to the Law, deciaring that ſuch im- 
moderate Fees ought not to be taken; and in 
caſe that ſuch ſhall be taken, that this Court 
will proceed to puniſh the ſame n to 
Law. 

TA the Clerks of Aſſize, their Deputy or 
Aſſiſtant, do perſonally appear with their Poſteas 
on the firſt Day of every Eaſter and Michaelmas 
Term, and the Deputy-ſheriffs, and all other 
Officers of the Court do perſonally appear by the 
Efloyn-day of every ſecond Term, and continue 
there during the Reſidue of the Term, without 
ſome uſt Caule to er contrary allowed 5 the 
Court. Ps 


Of PAPER Books. 


T ar every Clerk or Attorney of this Court 
may, according to the antient Rules of this Court, 


make up themſelves Iſſues and Demurrers in the 


ſeveral Caſes following, viz. every Iſſue that may 
be given on the Back- ſide, not guilty to a new 
Aſſignment, the Bar of Son franche Tenement, 
or comperuit ad diem to a Sheriff's Bond, Nultiel 
Record to a Scire facias, or Action of Debt upon 


a Judg- 


of the Court of Ki ng s Bench. 
a Judgment a- general Demurrer to a Declara- 


tion, an Action of Covenant, whereby the De- 
fendant in his Bar concludeth, and de Hoc poſuit 


ſe ſuper patriam, every ſpecial non eſt factum, every 


Son Aſſault Demeſne, all Iſſues or Dernurrers upon 


every Writ of Error, Scire facias, and Audita que- 
rela, all Re-pleaders, or any thing formerly entered 


upon Record, but in no other Caſe whatſoever. 
TRnar in al ſpecial Pleadings, where the Plain- 


tiff takes Iſſue upon the Defendant's Pleading, 


or traverſeth the ſame, or demur, ſo as the De- 


fendant is not thereby let in to alledge any new 
Matter, there the Plaintiff may make up the Pa- 
per- book without giving a Rule to the Secondary | 
to rejoin, Sc. 

Tr if any Paper · book be made up, and 
delivered in Term- time, or within four Days af- 
ter Term, with a Rule thereon given by the 


Clerk of the Papers, for the bringing in the ſame 


Book to be inrolled, and the Defendant's Attor- 
ney doth not, within four Days after the Delivery 
thereof, bring back the ſaid Book and join with 


the Plaintiff in the ſpecial Iſſue or Demurrer 


made up, or wave his ſpecial Plea, and give 


the general Iſſue or Demurrer to any ſpecial 


Iſſue tendered, and pay for entering of his Part, 


Judgment may be ſigned and entered in any 
of the ſaid Caſes, as if no Plea had been pleaded. 
But if the Plaintiff's Attorney accept it after four 


Days, he may ſign Judgment afterwards, 7 Mod. 


50. But where a Plea pleaded within Term, or in 
Time after Term, and the Paper-book is not 
made up, and delivered within eight Days ex- 
cluſive after Term; if it be a Demurrer, the 
other Party is not bound to deliver back the Book, 

but hath Time ſo to do at any Time before the 
firſt four Days of the next Term; but if it be an 


Iſſue 


- 
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Iſſue to be tried at the Aſizes, the Defendarit's 


Attorney ſhall deliver back the Book four Days 


after the Delivery thereof, and pay for entering 


his Part, and join in the ſpecial Iſſue, or give the 
general Iſſue, and take Notice of Trial, or elſe 
the Plaintiff's Attorney may ſign and enter Judg- 
ment by Default, as if the Defendant had not 
pleaded ar all ; and where a Plea is not put in in 


Time, ſo that a Paper-book can't be made up 


and delivered within any of the Times aforeſaid ; 


yet if the Plaintiff will accept of the ſame, and 
make up the Paper-book, the Defendant ſhall be 


obliged to take the Book, and return it again 
within four Days after Delivery, or elſe the Plain- 


tiff's Attorney may ſign Judgment as aforeſaid, 


for the Defendant's Delay ſhall not tend to the 
Plaintiff's Prejudice. [EY | 
TraT upon Delivery of any Paper-book 


wherein an Iſſue is joined, and Notice of Trial is 
given on the back of the Paper- book, if the ſame 


be afterwards waved, and the general Iſſue given, 


Which the Defendant may do, the ſame Notice of 


Trial ſhall ſerve for the Trial of the general Iſſue 
which was at firſt given for the Trial of the ſpe- 
cial Iſſue. = RD 5 


Tnar every ſpecial Plea, or ſpecial Demurrer 


in any Cauſe depending in this Court, ſhall be 
filed with the Clerk of the Papers of this Court, 
and that every ſuch ſpecial Plea or Demurrer 
ſhall be ſigned by ſome Council in that Behalf, 
retained before it be filed, and the Clerk of the 


Papers, in all Copies of ſuch ſpecial Pleas and 
Demurrers, alſo in al} Paper-books by them to 


be made, ſhall ſubſcribe the Name of ſuch Coun- 
cil who ſigned ſuch ſpecial Plea or Demurrer, as 


well on Part of the Plaintiff as of the Defendant. 


PexaitY 


; £ | 7 | : b 5 | 
P the Court of King's Bench, 
PenaLTyY for not filing Common Bair; 


Is the Defendant does not file common Bail 
within eight Days after the Return of the Writ, 


upon a Certificate thereof from the Clerk of the 
Bails, and a Suggeſtion upon a Roll thereof, the 


Court will, upon Motion, grant a Rule for the 


Plaintiff to recover 51. * 


N. B. Arrzx you have taken ſuch Advan- 
tage, you can't force the Defendant to appear to 
that Writ, but you muſt fue out another, and 


begin De novo. 


* g and, 10 Wil. 3. chap. 25 Seg. 33. 2 Stra. 737. Ses now 


5 Geo. 2, chap. 27. made perpetual by 21 Geo. 3 chap. 3. 
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LANDS and GOODS. 


TILLS are either nuncupative, or written. Nuncupative and 


By anuncupative Will at common Law, 30h Will, 

and now Po/itis ponendis, a Man might have di. 
poſed of any Goods and Chattels, but of Lands 
he could not, for the Stat. of 32 H. 8. Chap. 1. 
of Wills, requires that it be by Writing; fo that 
if he made a Will by Word of Mouth only, if 
that were not reduced to Writing in his Life-time 
1t was void for the Lands, though it might be 
good for the Chattles; but if it were written in 
his Life-time, though it were never brought nor 
read to him after the writing, it was good for pjuua, Com. 
the Lands, and for the Goods too. . 245. 

If an Executor were named, for the 32. H. 
8. Chap 1. only requires that the Will ſhould be 
in writing, which it is, if what he faid be writ 
down in his Life-time, though it be never ſhewed 
him; and ſo ſuch Will were good, though never 
ſigned nor ſealed by the Teſtator, for that nei 
ther of theſe were required by Act of Parlia- - 
ment, and the Deed is valid, tho? never ſigned by 
him that made it; to this Purpoſe is the Caſe in uch. 206. Dy. 


Dyer, where a man lying, ſent for one to make 72. pl. 2. 2 Leon. 


= | ; . r. 
his Will, who took Notes from him, and went E.. cs. 18. 


away, and about eight of the Clock in the Morn- 42. pl. a. 


2 
8 


* 
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And therefore 5 Made by a Scrivener, and read to the Deviſor, and 
Elis. cap. 14. then the Deviſor died, and then they were wrote 


© * FFI 4 1 * 4 
7 A SCAT \4 * 
— , 


W, 7 


ing, began to write the Will out in Form, ac. 
cording to Law, taking Directions by the Notes 


he had writ, which he had finiſned about ten of 
the Clock, and the Diviſor died at twelve, * Ita 
ut non audivit diff. voluntat. lectam, and this was 
held a good Will according to the Statute, 32 H. 
8. Chap. 1. yet here was neither 'Signing nor Seal- 
ing by the Teſtator ; and the like was adjudged in 
the Caſe of one Olington, where Articles were 


| makes it Perjury out at large” by the Notes after his Death 3 the 


to forge a Will. 


Reaſon of theſe Caſes ſeems to be, for that the 
Writing of the Notes, - according to the Mipd of 


the Teſtator, was a ſufficient Will in Writing, ac- 


cording to the Stat. 32 and 34, and 35 H. Chap, 
5. and the writing of the Will afterwards at 
large, according to the Direction of the Notes, 


| was a putting in Order and Form a Will made 


according to the Statute by the Notes ; but 
now by 29 Car. 2. Chap. 3. ſuch Will could 
not be good, for that Act requires the Teſtator 


ſhould ſign his Will, or that fome other, by his 
Direct ion, ſhould do ſo,” and that it ſhould be at- 


teſted and ſubſcribed by three credible Witneſ- 
ſes, in the Preſence of the ſaid Deviſor, ſo that 


ſuch taking of Notes could not be a good Will, 


for that not only Writing is required, but Subſcrib- 
ing and Witneſſes ; but if ſuch Notes are ſigned 
by the Deviſor, and ſubſcribed by Witneſſes, it 
ſeems it could be a good Will, as *twas before 


the Stat. but it ſeems, that if ſuch Notes were 
drawn out into a formal Will afterwards, that 


would not be a good Will within the Stat. for 
that it would want Signing and Sealing, and the 
Miſchief the Statute was made to avoid, would 
ſi]! be, viz. Perjury, for neither the Hands 2 

5 FI en TT tae 


So that he did not hear the ſaid Will read. D 


vill. 


the Deviſor, nor the Witneſſes appearing, it 
would be. difficult to find out any Falſity in thoſe 
that ſhould ſwear, and ſo they would be encou- 
raged to ſwear any thing: Tis ſaid in the Margin 
ol that Caſe of Sackvile and Brown in Dyer, that py. 72 2. 2 
a Man deviſed Land to his three Daughters by | 
Parole, and his Friends went and put it in Writ- 
ing, without any Direction from the Deviſor, and 
then came and aſked him if he affirmed his Will, 
which was ſhewn him, and he being acquainted | oY 
with the Effect of it ſaid that he did, yet tin 
ſaid to be reſolved that it was a void Deviſe, bern Lev. 113. 
cauſe he himſelf gave no Directions to what Per- P.. 155. 
ſon the Demiſe ſnould be made; and in the ſame 
Margin, *tis ſaid to be held go Fac. * Der touts les 
Juſtices, that the Deviſor ought to give Com mand- 
ment for. the writing, or elſe that the Will is. i 
not a good Will, but quære? for there is a Caſe, Lim a cited, 
where a Man being nigh the Point of Death, and the Caſe is 
makes his Will by Parole, another-ſtanding, by 3 
dath, without his Privity, immediately put it in Cur. that te 
Writing before his Death, and the Will was held the Will ſs 
a good Will. Two Things are required (ſaith £4 by Witne, 
Wray) to the Perfection of a Will for Fonds rut mm os 


cil annexed, ſign- 


Writing, and this in initium, and the Death of; Ip by three, this 
a good Will for 
the Deviſor, and this is Conſummatio, by which it the Codicil-part 


appears he was of Opinion, that neither Signing of the Will; 


nor Sealing was requiſite, or declaring it to be his two Witneſſes to 
laſt Will and Teſtament ; quære whether that be the Will, and 


two to the Codi- 
neceſſary now ſince the Statute of + Frauds and «i, this is not 


Perjuries? for the Act mentions nothing of it, but ſuſficint ifthere 
only requires the Deviſor to ſign it, and that it re * 
be atteſted and ſubſcribed by three credible Wit-7 

neſſes, the Intent of which may be only to make 

it appear more plain, that that was the ſolemn 


Deſign of the Deviſor at that Time, and that it 
| B 5 4 6 ſhould 


Char. 2 chap. 3. 


Ia 29 
2s By all the Juſtices. 


we] | OO Wilks. 8 
mould go for his Will, to prevent the inducing 


— any Leaſewrit, without much Deſign or Fore- 
rom being made his Will, and alſo to pre- 


py 


— any counterfeit Wills, and for that Reaſon 


2 37. this that Part of the Clauſe ſeems to be added, viz. 


| ſeemstobeof that they ſhould atteſt it in the Preſence of the De- 


| uſe incaſe of 


Lands, for a Will viſor, and perhaps he may be ſpeechleſs, and can- 


— 1 not be able to declare it to be his laſt Will and 


* ſcribed by Wit- , Teſtament ; if one commands another to write 


ke f pete; his Will, and thereby to deviſe White Acre to J. 


| but in caſeof F. and his Heirs, and Black Acre to St. N. and 


Goods it ſeems 


to be otherwiſe, his Heirs, and he writes the Deviſe to J. S. in 


Godol. Orgh, the Life-time of the Teſtator, and before he writes 
. 35. the Deviſe to St. N. the Deviſor N yet this 
Deviſe to F. S. is good; this prove 
29 Car. 2. Chap. 3. neither Signing nor Sealing, 


or the Subſcription of the Witneſſes, was any 


ways neceſſary to the perfecting of a Will; but 


if the Deviſe had been to have been made to 7 §. 
and his Heirs upon Condition, and he had writ 


the Deviſe to J. S. and his Heirs; but before 
the writing of the Condition the Deviſor had 


died, then the Deviſe had been void, becauſe it 


was not perfect before the writing of the Condi- 
tions; but in the other Caſe, the Deviſe to J. S, 


and St. N. were too diſtinct ſeparate Deviſes, the 
one no ways depending on the other, and ſo the 
Deviſe to J. S. was perfect without any Deviſe 


made at all to 57. N. the Deviſe that is good 
within the 32 H. 8. muſt be a perfect Deviſe in 


Writing, and nothing muſt be ſupplied by Words 


to make out the Deviſe, to be a perfect Deviſe; 


for if what he wrote be not a perfect Deviſe, it 


can't be helped out by Parole, adding that which 
was wanting to make the Deviſe perfect: One or- 
ders another to make his Will, and thereby gives 
5 an one an Eſtate for Life, the Clerk miſ- 


tak es, and gives it him 1 in Fee, this avoids the De- 
* Tv 


that before 


ce a We . © © tay pew Lo finds As A as So LN oh 
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vile for the whole, and he ſhall not have an Eſtate 


for Life; for no Will can take Effect but what 
is written, and there is no Deviſe for Life made; 
and the other cannot be good, becauſe not the 
Will of the Deviſor. 

A WiLr was good before 29 Car. 2. though i it 
were not ſigned by the Deviſor, nor his Name to 
the whole Will, for that might be helped out by 


Averment; but that Statute requires a Will to be 


ſigned by the Deviſor, or ſome other by his ex- 
preſs Directions, ſo that now there muſt be a 
Signing, but it doth not ſeem to be neceſſary 
that the Name of the Deviſor appear in a Will, 
for a Mark is ſufficient, as it ſeems, if a Man 
cannot write; but yet quere, whether that be ſign- 
ing within the Act of Parliament, for there is a 
Proviſion made, if the Deviſor cannot write, by 
his giving Orders for ſomebody elſe to ſign for 


him; but if he loſe his Voice, and cannot write, 


then if his Name were required, ſuch a Perſon 
could not poſſibly make his Will, which yet is a 
common Caſe; ſee the Caſe of Bertie and Falk- 


land, where it was held by Holt, that at common Salk. 232. 3 
Chanc, Caſ. 129, 


Law, a Will could not be explained by any other 2 Ver. 333. 12 
Writing, but the Conſtruction was to ſtand wholly Nd. 182, 8. C. 


upon the Senſe of the Words in the Will ; and 
tis much more ſo ſince the Statute of F rad and 


Perjuries, as Treby and my Lord Chancellor both 


held; fee Vernon's Caſe 4. Co. 4. a Letter im- 

porting a Diſpoſition of Lendh hath been held to Jak. 115. l 26. 

be a good Will within the 32 H. 8. More. 277. pl. 
A nuncuPaTive Will at common Law was 314. 


of as great Force, as to the Diſpoſition of Goods Goel. Orph. 
| Leg. 13. Wentw. 


and Chattels, as a written Will was, and after Gee, Er. 9. 
his Death it was reduced to Writing, and the Seal Noy 12. 


of the Ordinary was affixed thereto .the appoint- 

ing of an Executor is an eſſential Part of a Will, 

for if a man makes ſeveral Deviſes, &c. and ap- 
points 


Wentw. Office, 
6. 


Godol. Orph - 


Leg. 12, 


Wentw. Office, 
Fx. 17. Godol. 


| Orph. Leg. 11, 


22, 76. 


good, tho' there be no Executor named, for an 
Executor hath nothing to do with the Lands and 


Milli. 
points no Executor, he dies inteſtate as to his 
Goods and Chattels, for as to Land, a Will is 


Tenements ; but tho? ſuch a Signification of the 
Teſtator's Mind as to the Diſpoſition of his 
Goods, &c. be no more properly to be called a Teſ- 
tament, than every Deed wherein he expreſſes his 
Mind, to grant ſuch and ſuch things, may be 
called a Teſtament ; yet tis not altogether of no 
Force and Validity, for ſince there is an Expreſ- 
ſion of the Teſtator's Mind for the Diſpobition of 
his Goods in this or that Manner, ſo far it ſhall be 
of Effect, that the Diſpoſition ſhall be made ac- Ol 
cording as he hath expreſſed his Mind, and there- co 


fore ſhall Adminiſtration be granted to the next an 
of Kin, * cum Codicillo annexo, as it is when a per- P. 
fect Will is made, and the Executor refuſes; if pe 
the Teſtator make Diſpoſition of his Goods, &c. ca 
by Writing, and appoint his Executor by Word 19 
of Mouth, this is not a written Will, but a Will f 
nuncupative, becauſe one eſſential Part of the 16 
Will is wanting in the Writing, Sc. the Appoint- "6 
ment of an Executor; a Teſtament (faith Gode!- . 
phia) as ſuch may be valid and good without an 
the expreſs Inſtitution or Appointment of an th 
Executor therein, in caſe the Teſtator, touch- 0 
ing ſuch Inſtitution or Appointment, diſtinctly th 
and poſitively refers himſelf therein to. ſome fo 
other certain Writing made by him; in ſome W. 
other Place he cites an Opinion out of Y/entworth, ſo 
that an appointing kim Executor who is named A 
in ſuch a Note left with C. D. is not a ſufficient W; 
making him an Executor atall; to reconcile them, in 
it ſcems it muſt be underſtood, that *tis no ſuf- th 
cient appointing of an Executor to make a lic 
written Will, beraule the appointing of an 3 ty 

f : - Gear | qi 


irh the Codicil annexed. 
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cutor is s leſt out of the Will; but ſurely it will be 
a good nuncupative Will, if not a good written. 
Will; for why ſhould nor ſuch an Appointme 

be good, in caſe where the Teſtator had made a 
Diſpoſition by Writing, as well as if he appoint 
an Executor by Word of Mouth, where he hath 
made Diſpoſition by Writing of his Goods and 
Chattels, Sc. ſays, that one Advantage there i is 


in a Will written above a nuncupative is, that 


the Witneſſes can't know what is in it, for 'tis 


ſufficient for him to ſay this is my laſt Will and 


Teſtament, or the like ; but guere, whether the 


Will be not good without ſuch Declaration. 


Laps and Teſtaments deviſeable by Cuſtom at 
common Law, might paſs by Will-nuncupative, - 
and therefore there ſeems, for that Reaſon, expreſs. 
Proviſion to be made by the-Statute of Frauds and 
Perjuries; a Deviſe of Lands is more properly 
called a laſt Will than Teſtament, for Teſtament 


18 properly where an Executor is appointed. 


A DEv18E of Legacies to pious Uſes, or in- 


ter Liberos may be good, though made at the In- 
terrogation of. another; the Deviſor intended 


Lands to F. S. the Remainder to J. D. in Fee, 
and after the Deviſe to J. S. was written, but before 
the Remainder to F. D. the Deviſor died, held per 
Cur. to be a void Deviſe for the whole, becauſe 
the one depended on the other; and if the Deviſe 


for Life ſhould be good, the Tenant for Life 


would take the Eſtate other ways than the Devi - 
ſor intended he ſhould have it, for now he will be 
Attendant to the Heir, whereas by the Deviſe he 


379. 


was to be Attendont to the Lord. A Will. made 87 Rep. 427. 


the Wife, and to be freed from her vexatious So- 


licitations, will, as it ſeems, be ſet aſide in Equi · 


ty, but it ſeems to be good at Law, tho' a Se- 


queſt of Goods makes not a Will without nam. 


in Sickneſs, by reaſon of the Importunity of 4 . 


9 1 
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ing an Executor, yet naming an Executor, with- 
out more doing, is a good Will, for by the nam- 


and to be ſued to pay the Teſtator's Debts; and 


the Debts paid is a Diſpoſition of all the Teſta- 


to do many things, and to have many other things 


Wills as they were before, where the Eſtate devi- 


| hath almoſt taken away nuncupative Wills; for 


| Will. 


ing him, he is a good Perſon appointed to ſue, 


tis yet eſſential to a Will, that there ſhould be Le- 
gacies made, and the making one Executor after 


tor's Goods, c. unto him, fo that nothing fur- 
ther remains; and the appointing an Executor is 
an appointing a Repreſentative and an Afﬀiſtant, 


done to him, and nothing elſe can be done by 
Will: Thus ftood the common Law concerning 
nuncupative Wills, but now great Alteration hath 
been ſuperinduced by the * Statute of Frauds 
and Perjuries, which tho? it leaves nuncupative 


ſed exceeds not 30 J. and in cafe of Soldiers being 
in actual military Service, or in caſe of Mariners 
being ar Sea, yet in other Reſpects and Caſes, it 


to be good within the Act, it muſt be made in 
the laſt Sickneſs of the Teſtator, whereby Per- 
ſons in Health are reſtrained from making nun- 


cupative Wills, and Perſons ſick, unleſs it prove ti 
their laſt Sickneſs; the Perjuries ariling by theſe b 


nuncupative Wills were fo frequent, that it ſeems 
the Deſign of the Act takes them away, as much 0 


as it could be with Conveniency, and therefore, b 
fince Perſons in Health have Time and Leiſure, fa 
and may have Advice enough to make their laſt | h 
Wills, the Act, to prevent Perjuries, reſtrains hi 
them from making any nuncupative Wills ; but be 
becauſe ſome Perſons are ſo ill adviſed, and ſome th 
fo ſuperſtitious, as not to make their Wills in the. Nl 
Time of their Health, becauſe when ſick they % 


1 
19 Cher. 2. chap. 3. 


far as by being in another Place he might be expoſed 


, Wilts. : . , 
may not have Time enough to make their Wills 
in Writing, therefore in ſuch Caſe the Act allows 
them to make nuncupative Wills; but to prevent 
as much as poſſibly it could the Perjuries ariſing 


by ſuch Wills, and to make it more certain ; 


that it was the Deſign of the Teſtator to make 
ſuch a Will, the Act requires that three Witneſles 


ſhould be preſent at the making of the Will, and 


the Teſtator at the Time of pronouncing the 


ſame, to ſhew Animus teſtandi, muſt bid the Per- 


ſons -preſent, or ſome of them to take Notice, 
that it is his Will: The Act doth not require that 


he ſhould bid the Witneſſes take Notice, &c. but 


ſome of thoſe preſent; but if ſuch ſick Perſon 
recover his Health, and thereby is out of the 


| | Reaſon of the Law for permitting Perſons 
in that Condition, for Neceſſity's ſake, to have 


the Privilege of making a Will nuncupative, and 


he now hath Time and Opportunity to make a 


Will in Writing, as well as other Perſons ; there- 
fore ſuch nuncupative Will as aforeſaid will not 
then be good ; and leſt ſuch ſick Perſon ſhould, 


by going to another Houſe than where he was 


ſick, thereby expoſe himſelf to be perſuaded by 


the Importunity of thoſe there to make ſuch 


Will-nuncupative as may be unreaſonable ; the Act 
requires the Will ſhould be made in the Houle 
of his or her Habitation or Dwelling, where he may 
be reaſonably ſuppoſed to be among thoſe of the 


ſame Intereſt wich him, or related to him, or elſe 
he muſt have been reſident there where he makes 


his Will, for the Space of ten Days or more next 
before the making ſuch a Will; for the Deſign of 
the Act was not to reſtrain a Man from making a 


nuncupative Will in any other Place but his own 


Houſe, for that had been unreaſonable, but only fo 


to 
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to the Solicitations of People of another Intereſt, 
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and thereby might be perſuaded to make what 


would be unreaſonable, therefore the Act gives him 
Leave to make a Will in a Houſe where he hath - 
been reſident for the Space of ten Days next be- 


fore; which is ſo long a Time in Caſe of Sickneſs, 


that it may be reaſonably preſumed, that he was 

not, brought there to be perſuaded into the mak- : 
ing his Will, by the Direction of thoſe there about 
him ; but becauſe there may be a Caſe wherein a 
Man may be neither in the Houſe of his own Ha- 
| bitation or Dwelling, nor have been reſident 
there for the Space of ten Days, and yet it may 


be unreaſonable to hinder ſuch Man from making 


his Will, therefore is this Exception added in the | 
Act, except where ſuch Perſon was ſurprized or 
taken ſick, being from his own Houſe, and died 


before he returned to the Place of his or her own 


- Dwelling, in which Caſe it was highly reaſonable 


ſuch Perſon ſhould have Liberty to make his Will, 
for it cannot be ſuppoſed there was any Deſign 
upon him in the Place where he fell ſick ; but be- 
cauſe when ſuch an Accident hath happened, the 
Perſons about him may improve it to their own 
Advantage, therefore was the Clauſe added, “ and 
« died before his or her Return to the Place of 
e“ his or her Dwelling ;** for if he be ſo well as 


to return home, he may reaſonably be ſuppoſed 
well enough, and to have Time enough to make 


his own Will at his own Houſe, and by this 


means all Manner of Suppoſition of the Wills 


being made by the Appointment of another Per- 


ſon will be taken away; and becauſe in Proceſs 
of Time the Words of the Teſtator may flip out 


of the aof the Witneſſes, no Teſtimony 
ſhall be  - ove any Will-nuncupative 
after fix Mi). N ſpeaking of the ſaid 


teſta- 
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teſtamentary Words, unleſs the faid Teſtimony, 
or the Subſtance thereof, were committed to Wil- 
ting within fix Days after making the ſaid Will: 
it ſeems ſufficient within the Act, if the Teſti- 
mony were written down any how, tho? not ſingly 
and apart by the reſpective Witneſſes ; for the 
Act only requires the Teſtimony ſhould be writ, 
and doth not appoint how or by whom; and for 
the further Prevention of Fraud, it is required by 
the Act, that no Letters teſtamentary, or Pro- 
bate of any nuncupative Will, ſhall paſs the 
Seal of any Court till fourteen Days at leaſt after 
the Deceaſe of the Teſtator be fully expired; nor 
muſt it be proved till Proceſs have firſt iſſued to 
the Widow, or next of Kin to the deceaſed, to 
the End that they may conteſt the ſame if they 
pleaſe; but this Act of Parliament extends not 
to Goods, Sc. diſpoſed of by Will in Writing, 
for it only mentions Nuncupative-wills; and tho? 
the Act ſaith, no Deviſe of Lands, Tenements, 
or Hereditaments, Sc. yet that ſeems not to ex- 
tend to Chattels real, as Leaſes for Years of Land, [108 
but only to Freehold Lands, Sc. for it doth not 15 
there ſeem the Deſign of the Act of Parliament to - - mi 
take away the Power of diſpoſing of Leaſes for - 4 
| Years of Land by Will-nuncupative, but only to MI 
appoint how Freehold Lands ſhall be diſpoſed by + 0 
Will; and this appears plainly by the Words 4 
of the Act itſelf, which are, that no Lands, | 
Sc. deviſeable by the Statute of Wills, or by | | 
Cuſtom, Sc. in neither of which were Leaſes 
for Years included, for they were deviſeable by | | 
the common Law; ſo that this Act of Parlia- od. ore. | MMR 
ment, extending only to make ſome Alteration Ls. 6, 75- Ll 
of the Law about Nuncupative-wills, and not ng 
to Wills made in Writing, for the Diſpoſition | 
of Goods, Sc. Tis good to ſee how the Law 
3 ſtands 


| Willi. 5 1 
ſtands in theſe Caſes; the civil Law was very 


a 


0 
ſtrict in theſe Caſes, requiring ſeven Witneſſes, i 
Signation and Sigillation by the Teſtator, unleſs t 
the Will were inter liberos, or ad pios . in il 
| which Caſes, even by the civil Law, the Will was E 
good, tho* theſe Solemnities were not had ; but , 
Jus gentium, or the common Law, which our Law t. 
| agrees with, were not ſo ſtrict; and therefore by 8 
our Law nothing more is required to the making al 
good a Will for the Diſpoſition of Goods and R 
| Chattels, than the Appointment of an Executor, 9 
and the Signification of the Teſtator's Mind, whe- | de 
ther by Word or Writing; but as to the Will by 2 
Word I have already treated, and the Will by ce 
Writing requires nothing but the Appointment as 
of the Executor, and the Expreſſion of the Teſ- ce 
tator's Mind, nay, the very appointing an Exe- re 
cutor is a ſufficient Will, as before hath been ob- an 
ſerved, and no Subſcription by the Teſtator, or O. 
Witneſſes, or Sigillation, by either of them, or De- W. 
claration by the Teſtator, that tis his laſt Will and it 
Teſtament, is required to make the Will good; re 
but if it any ways appears by the Teſtimony of be 
two Witneſſes, that *twas the Will of the Teſta- ne 
tor, *tis ſufficient; the Will of the Teſtator ought rie 
to be independant and voluntary, without the ha 
leaſt Circum vention, Fear, Fraud, Flattery, or ſev 
Dependancy on the Will of any other; an Exe- ſea 
cutor (ſayeth Godol.) cannot be appointed in a Co- ing 
dicil, i. e. primarily appointed or inſtituted, but go 
they may he ſubſtituted or added in a Codicil ; ref. 
the Reaſon of this ſeems to be, for that a Codi- W. 
cil is only for the Alteration of a Will already the 
made; and if no Executor be appointed by the hel 
Will, but only by the Codicil, that is more a tho 
Will than the Will made before; but yet it can- be 


not take Effect as a Will itſelf, becauſe Par 
| only = 


Wills. 


only to-alter the Will of the Teſtator, expreſſed 
in a precedent; but quere, why they both toge- 
ther cannot make but one Will, ſo that the Jaſt 
{ſhall be ſtiled the Will properly, and the other 
preceding, the Codicil to it? 
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A Max ſeiſed of Lands in F ee, makes a Wri⸗- Chanc. Caſ. 248. 


ting in this Form: „This Indenture made the, 
Sc. between C. V. of the one Part, and F. O. 
and . S. of the other Part,“ and then makes a 
Recital, that (whereas, &c.” and then goes on: 
60 Now the ſaid C. V. in Conſideration of 5 


doth grant, bargain and ſell to the ſaid J. O. — 


W. S. al thoſe Lands in Truſt to ſell after his De- 


ceafe, the Money raiſed by Sale to be employed 
as follows;“ and then names divers Perſons to re- 
ceive divers Sums; and then ſaith, „and the 


reſt: of my Money I give and bequeath, Sc. 
and then adds, and hereby I name the ſaid J. 
O. and F. V. my Executors;“ and whether this 
was a Will or no. was the Queſtion, and held that 


it was, notwithſtanding its odd Form; the In- 
tent of the Deviſor being ſo. A Letter held to Moor. 177. pt; 
be a good Will: A Will was made in this Man-“ 

ner; I will that my younger Children not mar- 
ried, viz. Edward, Thomas, Chriſtopher, ſhall 


have ſuch ſeveral Annuities as be expreſſed in ſuch 
ſeveral Writings, ſigned with my Hand, and 


ſealed with my Seal, according to the true Mean- 


ing of the ſaid Writings ;** this was held to be a 
good Will in Writing, for that which the Will 


referred to, and which took Effect, as Part of his 


Will was in Writing, and ſo a written Will within 
tbe Intent of the Act of Parliament; but it was 
held that a Will cannot refer to Words, for then 


thoſe Words being Part of the Will, it will not 
be a written Will within the Intent of the Act of 
Parliament, becauſe the Words referred to will 


G C operate 


Mod. 117. 


ill. 


operate as à Deviſe, and not be written; for 
what the Will refers to, to have its Operation, 
muſt be Part of the Will, for it takes Effect as 
ſuch: The Party takes by virtue of the Thing 


referred unto, and when he doth take, he takes as 


a Deviſee; and if, becauſe the 32 H. 8. requires 


Wills to be in Writing, nothing can be referred 


do but what is in Writing, becauſe elſe it will not 


Sid, 362. pl. 7. 
2 Keb. 345. ol 
23. 


Mod. Rep. 127. 


be a Will in Writing only ; by the ſame Reaſon, 


if a Will now refers to any thing, it muſt have 


all the Qualifications as the Will itſelf muſt have 


by the * Statute of Frauds and Perjuries, becauſe 


*tis Part of the Will, and that Statute requires 


that Wills ſhould have ſuch and ſuch Qualifica- 
tions; a Man makes his Will, and deviſes his 
Lands in ſuch Manner, and to ſuch Perſons as he 


had appointed, by a Deed of Feoffment which he 


had before executed to divers Uſes, but had made no 


' Livery thereon, yet held a good Will. A Will in 


looſe Papers, and not ſubſcribed by the Deviſor, 
held a good Will; fo a Will 1 in this Manner was 
held to be good. 
_ Trae 20th Day of June 1663, 
 MzMoranpun, that Mr. Pn. Bates did ho 
clare and expreſs, that his Brother F. Bates, and 
his Heirs, ſhould be his Heir to his Lands: This 


was writ by a Doctor of Phyſick, but publiſhed 
by the Deviſor, but not ſubſcribed. A Deed in- 


dented, ſealed, and delivered, with Covenants 
on each Part, allowed as a good Will, the Intent 
being ſo. 

Or Wills, ſome are privileged, and ſome are 
unprivileged; privileged are the Wills of Sol- 


diers in actual military Service, and F Inter liberos 
et ad pios uſus; the firſt are privileged ſo far, that 
they be under ſome perſonal Difabilities which 


diſable other People, yet _ are not thereby 


8 
aud to pious Uſes, 


diſabled; 5 


2555 F 


N. 


diſabled; and if they make two Wills both ſhall 


Wil. 
ſtand ; whereas if others make two Wills, the 
laſt revokes the former, becauſe the Appointment 
of an Executor is a Diſpoſition of all Goods, &c. 
to him, which are not diſpoſed of in the Will; and 
ſo the ſeveral Rights that the Executor of each 
Will hath will be inconſiſtent. A Teſtament in- 
ter liberos is privileged ſo far, that if there be 
two Wills of divers Tenures, and it doth not ap- 
pear which is laſt, that ſhall be laſt that is made 
in favour of the Teſtator's Children; and Teſta- 
ments made in favour of Children are not ſo ea- 
fily revoked as other Teſtaments are, and there- 
fore ſhall ſuch a Will take Effect, tho? there be 


no Witneſſes to prove it to be the laſt Will; if 


it can be proved it was writ by the Teſtator, 
or by his Order. Teſtaments ad pios aſus are pri- 
vileged, in that if they be found cancelled, and tis 


not Known whether the Teſtator did willingly can- 


cel the ſame, the Law preſumes tis unad viſedly 
done, and therefore the Will ſhall ſtand; but in 
other Teſtaments, if they are cancelled, tis pre- 
ſumed to be done willingly z whereas, in other 
Teſtaments or Legacies, the Condition ought 
to be ſtrictly performed, in theſe, *tis ſufficient 
if it be done by any Means, tho* not appointed 
by the Will. 5 5 | 

 TzsSTAMENTS ad pios uſus are not void fot 
Uncertainty, as other Wills are; and generally 
thoſe Privileges which belong to other Wills, 


belong to theſe. A Deviſe to eccleſiaſtical Per- 


ſons is reckoned among, thoſe Caſes the Law 


calls favourable ; when *tis for Utenſils of the 


Church, Sc. *tis more favourable ; and when for 


the Redemption of Captives tis moſt favoured. 
Codicils might be made either in Writing or by 


Word of Mouth; but now it ſeems they can't be 
= Ge made 


| 
; 
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N. ills; | 
made by Word of Mouth, becauſe the “ Statute 


of Frauds, Sc. ſaith, that no Will, Sc. and. 
a Codicil is a Will though it be not a Teſtament; 


neither can a written Will be altered by a Codicil 
in Words, except the ſame in the Life of the Teſ- 


tator be committed to Writing, and after the 


Writing read unto the Teſtator, and allowed by 


him, and proved to be ſo done by three Wit- 
neſſes at the leaſt; for the Act ordains, that no 


Will, &c. ſhall be altered by Words or Will by 
Word of Mouth, within which Codicils are com- 

rehended. Codicils may be made either before 
or after the Teſtaments, for in both Caſes they 


are reputed as Part and Parcel of them, unleſs be- 
Ing made before they are repealed by the Teſta- 


ment, or are contrary to ſomething in the Teſta- 


ment. A Man may have divers Codicils, and the 
one ſhall not, as in the Caſe of Wills, revoke the 


other, unleſs they are contrary to one another; and 
in ſuch Codicils, if it do not appear which is 
firſt or laſt done, and the ſame Thing be given to 


one in one Codicil, and to another in another, they 
ſhall ſhare the Thing, and the Codicils are not 


void; if it appears in this Caſe, which Codicil 
was laſt, then it ſeems they ſhould not ſhare the 
Thing ; but the firſt Codicil as to that Thing, 
ſhould be void. The making of Teſtaments, (ſays 
Godolphin) are two-fold ; the one Active, and the 
other Paſſive. 

AcTIvE, when the Perſon making lies under 
no Diſability ; Paſſive, when he that's Executor, 


or Legatee, lies under no Diſability, but may 


be Executor, or take; and as to this, he faith 
that ſome are indigni, and to them a Deviſe is 
only voidable, but others are incapable ; and as 


to them Deviſes are wholly void; but quere as to 
| this ; 


T 8 29 Char, * chap. 3. 


T”.. bf a hf . oinn non, 


N. 


cannot, tho? an Infant of eighteen may; but one , 


Wills. _ 2 
this: For, if an alien Enemy be made Executor, Alien Enemy, 
GN ; Wo b Extor. Went. 15. 
or any thing be deviſed to him, it ſeems the King Cro. Elz. 142. 
ought to have the Executorſhip, or the Legacy, O. 45. 


and ſo in the like Caſes; but guere. Such as are . 


prohibited by reaſon of ſome legal Impediments, — 


as Outlawry, Se. and ſuch as are criminous are S 
1 . ” : Or. b 
alſo prohibited, My Lord (a) Coke ſaith, twas aſ- Car. 5, 9. Rel. 


| Bi ords Abr. 914, 915, 
ſented by the Biſhops, Lords, and Commons, ond hy he 


that the King may make his laſt Will and Teſta- Leg. 35,38.Vera. 


| 184. Eq. Abr. 
ment, but he doth not ſay of what. () He that 5 


makes his Will, muſt be able not only to anſwer 123. Noy Max. 
common Queſtions, or the like, but muſt be of e Hit. 
ſuch Underſtanding, as to be able to diſpoſe of Of. tx: 106. © 


his Eſtate with Diſcretion and Judgment. By the Criminous, 


civil Law, an Infant of the Age of fourteen, if h WII, gr: 


Male, may make his Will, and Female of the Vin. Abr. 14 r. 
Age of twelve, and thereby may diſpoſe of their {;) Ade. -60. fl 
Goods and Chattels ; but my Lord Coke ſaith he 1087. 


Underfiandiog 
nd Judgment 


of ſeventeen makes his Will, for ſo I have heard neceitary in Teſ- 
tator, Male In- 


| 18 the Opinion of Holt 3 and if the COMMON fant of fourteen, 


Law in this Point be againſt the Law of holy Femaleofrwelve, 
Church, it ſeems Prohibition lies to hinder their of perfonat 


Probate of a Will, for elſe the Common Law is Efate- Noy 


compl. Lawy. 9. 
to no Purpoſe, and the Statute of 32 H. 8. or- Perk. Sed. 503, 


dains, that if one dies inteſtate, Adminiſtration — of 


ſhall be granted to the next of Kin; and the Con- chap. 1. 


ſtruction of Acts of Parliament, and the puttin 
them in Execution, belongs to the Judges of the 
common Law, therefore, if one die under ſeven- 
teen, and the common Law adjudges him to die 
inteſtate, tho' he have made a Will, becauſe he. 
is not of Diſcretion enough to make a Will, the 
Judges ought to ſee the Statute of 27 H. 8. 


put in due Execution *. If one under the Age « pl. com. 344. 


of making of Wills make one, and then comes Will made under 
x a 4 C c 3 | to Age void, tho 


Ca) 4 Inft. 335. Godolph, Orph. Leg. Law 76. 


ratified atfoll to his full Age, but dies without ratifying i it, the 
A Will is void; it ſeems Ratification may be by 

Word only, and be good, notwithſtanding the 

eee, of Statute of Frauds and Perjuries for tho' that 

= "+ Act ordains, that no written Will ſhall be al- 

To | tered by Words, Sc. yet it doth not enact, that 

no written Will ſhall be confirmed by Words, if 

an Infant cannot by Cuſtom make a Will till four- 

Infant of Age laft teen, tis {aid by Godol. that if Infants attain to 

ſee 3 Vin, Abr. the laſt Day of the Age of fourteen, they may 
55. Pl. 20. make their Will as well as if the Pay were a&tu- | 


Madmen +: ally expired; but quere. 


make Willlbut MAD Perſons can make no Teſtament during 
ei Inſanity, no not ad pios uſus, nor tho' they 
Swind. chap. a. after recover their Senſes, but in a Jucid Interval 
1 3 they may make their Wills. . 

Every Perſon making a Will, is preſumed to 
be of a ſound Underſtanding, till the contrary 
be proved, ſo that the Onus proband: lies on the 
other Side; if the Teſtator uſed to have his Fits 

and Jueid Intervals, and it cannot apppear whe- 
ther the Will be made in the one or the other 
Time, it ſhall be preſumed to be made in the lu- 

cid Intervals, if there be no Argument of Folly 
in the Will; nay, tho* the Teſtator had no lu- 
cid Intervals, yet, if it cannot be proved that he 
was mad at the Time of making the Will, it 
ſhall be preſumed there was an Intermiſſion of 

Madneſs, if the Will be a ſenſible orderly Will, 
but the leaſt Word of Folly in ſuch a Will will 

_ overthrow it; on the other hand, if one be a 
very Idiot, and make a good ſenſible Will, yet 
the Will ſhall ſtand; it ſeems it ſhall not be mea- 
ſured whether a Man be an Idiot or no from his 
being able to meaſure an Ell of Cloth, or tell 
twenty, or the like ; but whether he have Senſe 
enough to diſpoſe of his Eſtate with Underſtand- 


ing. 


ing. Perſons grown Childiſh by reaſon of ex- aged Perſons, 


Wentw. 15. 


treme old Age, cannot make their Will; nor Swinb. 74. Pt 


one that is actually drunk, if he be ſo drunk Lee 
as to have loſt the Uſe of his Reaſon: There's a Suinb. 75. Part 
Proviſo in the 34 H. 8. c. 5. That no Wills made * 52 5: 


of any Lands, Tenements, or other Heredita- 


ments, by any Femes covert, Infants, Idiots, or Femes Corert. 


Perſons of non-ſane Memory ſhall be good, with- 
in which may the Perſon aforeſaid be brought. N 
Perſons by the civil Law are inteſtable for want | 
of Freedom, as Captives in War; but Captives 

by Pyrates are not inteſtable ; quere ? but there 

is no ſuch Diſability laid upon any Perſons, as 

to Land, by the Statute; ſo that it ſeems the 

Wills of ſuch Perfons may not be avoided for 

Lands. Lord of a Villein may ſeize the Goods 


before Probate ; it ſeems Perſons condemned to 


perpetual Impriſonment may make their Wills if 
they forfeit not their Eſtates by the Crimes they 
have committed: It is expreſly provided by 34 


and 35 H. 8. c. g. that Women Coverts ſhall not Fee Covert 


cannot make 


make their Wills of Lands; the Reaſon is, for Wills of Lands, 


that being ſubject to the Governance and Direc- 
tion of their Huſbands, they cannot be ſuppoſed 
to have that Freedom of Mind that 1s abſolutely 
requiſite to the making their Wills; but on the 
other hand, being ſubject to the Pleaſure of their 
Huſbands, for, to be ſure, they would not per- 
mit them to make ſuch Wills contrary to their 
Inclinations, therefore a Cuſtom, that a Feme 1 
vert ſhall make a Will, is a void Cuſtom, if Wills, is vois. 
there be no Reaſon to make it good; becauſe, in | 
the very Nature and Eſſence of a Will it ought to 
be made according to the Direction and Pleaſure 
of the Maker, and not of any Body elſe, which 
tis very reaſonable to ſuppoſe a Feme covert wou'd 
be; for no Cuſtom can take the Woman Covert 
7 CC 4 | out 


802 =. Wilk. 
5 out of the Power and Direction of her Hufband, 
and therefore there can be no Reaſon in ſuch a 


Cuſtom that will countervail or evade the Reaſon 
upon which the Policy of the Law is grounded, 


in not ſuffering Women Coverts to make a Will, 


as is judged in 3 Ed. 3. yet ſee Sopewith's Caſe, 
that ſeems contra, and Coke*'s Copy-hold dubious 
and therefore if a Feme covert makes a Will, *tis 

void, nay, if before Marriage ſhe make a Will, 
ind then marry, this is a Countermand of the 
Feme Cet, Will, as well where the Deviſe is made to a Stran- 
Kader 187. fl. ger as to her Huſband, for tis againſt the Nature 
217. Goldefb. Of a laſt Will, to be fo abſolutely irrevokable, 

Wan. Rep. 63. that let the Diviſor do what he will it muſt Rand ; 
aaälKVnd this would be the Caſe of every Will made 
by a Woman ſole, if the Marriage were not a 


Countermand; for when ſhe is married, ſhe hath 


no Power either of revoking or continuing it, but 


at the Will of her Huſband ; to prevent which 
Inconvenience, the Law adjudges Marriage a 

4 Co. bo, br. Countermand; in the Reſolution of Forſe and 
Hembling”s Caſe, "tis ſaid, that upon the whole 
Matter, viz. taking of H aſband and Coverture at 

the Time of her Death, the Will was counter- 

manded, fo that tis not put wholly upon the 


Marriage, but alſo upon her dying during the 


Coverture, ſo that ſhe had no time to revoke or 
continue the Will; but afterwards * tis ſaid, that 


the taking of H aſband, in the Caſe at Bar, being 


the Woman's own AR, ſhall not be a Counter- 
mand of the Will, ſo that there it ſeems to be 
put upon the taking of Huſband ; ſuppoſe then a 
Woman ſole make her Will, and thereby deviſe 
Lands to J. S. and then ſhe marries, and 'then 
the Huſband dies, ſhall J. S. take by this Deviſe ? 

for if the Marriage alone be a Revocation, then 


it Rems he ſhall not, becauſe the Death of the 


Hul- 


— 
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Huſband doth not ſeem to amount to a Revi- 


val; but if the Marriage and Death of the Wife 
| during the Coverture, make the Revocation, then 


it ſeems J. S. ſhall take by the Deviſe. Man- 


wood was of Opinion that ſuch a Will would be 


good, for he inſiſted that the Will took its Effect 


| wholly from the Death of the Teſtator, and that 


no Regard was to be had to the Time when the 


Will was made, but the other Juſtices were againſt 


him in that Point, ſo that his Argument may be 
turned to conclude againſt the Validity of ſuch a 
Will; for he would have it, that tho* the Will 


were mache before Marriage, and then the Wo- 


man out- lived her Huſband, and died, that the 


Will took Effect, becauſe every Will took its 
Force from the Death of the Teſtator only; 
whereas, if it took Effect from the Time of the 


Date, and any Regard were to be had to that, 
then the Marriage would be a Countermand, and 


ſuch a Will would not be good, which as he took 


it was ſo, then it being reſolved in that Caſe, that 
Wills take Effect according to their Date, Man- 
"wood's Concluſion from thence muſt be, that the 
Marriage was a Countermand, and then ſuch 


Will could not be good, which, as he took it, it 


was; quere? tho'1 a Frome make aWill, and then 
marry, it is a Countermand, becauſe ſhe hath not 
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Power of revoking it. If a Perſon Compos men- The Will of a 


tis makes his Will, and afterwards becomes of a , 


Compos mentis is 
ood, tho' he be 


NON ſane Memory, this 1 18 no Countermand, tho? afrerwcrde of con 


he now have not the Power of Revocation.) but 
the Difference is apparent, for a Feme covert, tho? 
ſhe be a Perſon Compos, and capable of making 
Alterations in her Will, yet for want of F reedom 
cannot do it; therefore leſt a Will be made good, 

whether by her Conſent or no, the Law expounds 


the Marriage to be a Revocation; but a Perſon 


of 
ZY 


ſane ina 
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4 Co. 60, 61, 
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of non-ſane Memory hath not Reafon or Under. 


ſtanding to alter or revoke a Will, and therefore 


it can never be preſumed, that the Will muſt 
ſtand whether he will or no, or that he is in ſuch 
Circumſtances as not to be able to alter his Will 


according to his Intent, becauſe he is in ſuch Cir- 


cumſtances that he cannot have any ſuch Power; 
and if the becoming of non- ſane Memory be a Re- 
vocation, perhaps the moſt juſt Setrlement for 


the Proviſion of his Family may be averthrown, 


In the Caſe of Force and _ Hembling, the Woman 
uſed Words of Revocation, but *twas agreed that 


they were of no Force, becauſe La feme covert 


hath no Power of Revocation ; yet tis ſaid in Go- 
dolphin that a Will made by a Women before Co- 


verture, will be good, if ſhe ſurvive her Huſ- 


band; and that if ſhe confirm after her Huſband's 


Death ſuch a Will as was made by her during 


the Coverture, it will be good; it ſeems ſuch 
Confirmation may be by Word only, for *tis 
within the Statute of Wills, for *tis a Will in 


Writing, notwithſtanding the Confirmation be 


by Word of Mouth only, and the Statute of 
Frauds and Perjuries did not ſeem to extend to 


it; for tho? that Act requires that Revocations 
ſhould be either by Tearing, &c. or Writing, it ſays 
nothing of Confirmation; and tho' if there had 
been a Revocation inWriting to have revoked it, 


that became Part of the Will ; perhaps to have 


confirmed the former Will, a to have revoked 


the Revocation, there muſt have been a Writing, 


yet barely to confirm a written Will, may, it ſeems 
be done notwithſtanding the Statute. All the 
Goods and Chattels perſonal of a Feme covert are, 


by the Intermarriage, abſolutely given to the 
Huſband, and the Chattels real too, if he ſurvive 
her; fo that of neither of them can a Feme _— 

1 | - make 
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outliving ſhall have them, but he cannot make | 
his Will of them; and Things in Action he ſhall Suspend can't 
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make ter Wi Huſband's Licence; 


neither can ſne make her Will of Things in Ac- 
tion without her Huſband's Licence; for though 
they ſhall not go to him after her Death, the only 
Intereſt he can have in them is to recover them 
during the Coverture z yet cannot his Wife make 


a Will, and conſtitute an Executor for them with- 
out his Conſent, for thereby he might be preju- 


diced; for if ſhe die inteſtate, he may be her 
'Adminiffracor, and thereby recover them, but of Ns 
ſuch Things as a Wife has as Executrix, ſhe may Wiſe may make 


make her Will without her Huſband's Conſent, Will of what he 


has ag Executrix, 


for. he can have no Prejudice. If a Feme covert Wentw, Of, 


have a Leaſe by Extent, a Wardſhip, the next 8 3 


Avoidance of a Church, or the like, the Buſband Mod. 227. pi. 


14 contra. 


make a Will of 


not have, tho be do outlive her; neither can he his Wite's Leaſe 
make a Will of them, tho' he may receive or re- Ane i- 


ance of a 


leaſe them during the Coverture : By the Huſ- Church, &c. nor 


band's Licence a Feme covert may make a Teſta- of Things i 
ment of his Goods: If ſhe make a Will without 

his Knowledge, and after Probate he delivers the 

Goods to the Executors, this will make it a 

good Will; it ſeems, if he knows ſhe has made a 

Will, and yet doth not oppoſe the Probate, yet 

that will not make the Will good, for the letting 

the Will be proved to be her Will, is no Aſſent 


that her Will ſhall be performed, but a bare let- 
ting it, Valere quantum valere poteſt ; but yet, if 
he do give her Leave to make a Will he may at 


any Time revoke it before Probate, either before 
or after her Death ; for *tis requiſite that it be his 
Will as well as her* s$, which *tis not, if he declare 


his Diſaſſent at any Time before the Will be a 


compleat Will. Notwithſtanding Contract of 
Marriage, a Woman * make her Will, 7 it 
all 


— 


Wilk. 


| ſhall] be Lood; if ſhe die before Marriage, but if 
ſhe marry afterwards, *tis void, unleſs the Huſ- 
band agree to it; if the Huſband enter a Caveat 
againſt the Probate of his Wife's Will, 'tis a 
ſufficient Countermand, though the Will were 
made by his Licence. A Feme covert may not 
| deviſe the Goods ſhe hath as Executrix to ano- 
ther, any otherwiſe than by making an Executor 
of them; no more can any other Executor, for 
he hath no Property in them himſelf ſo as to diſ- 
poſe them by his laſt Will, for he hath them only 
in autre droit, and may only, by making an Ex- 
ecutor, continue the Truſt. If a Woman Covert 
be Executrix and Legatee, then the Goods be- 
comes her Huſband's, and ſhe can no more diſ- 
poſe of theſe Goods, than of the Goods ſhe hath 
of her own proper Right before Coverture. 
When an Executor dies, then his Office deter- | 
mines and devolves to his. Executor ; and there- 
fore, tho? in his Life-time he might diſpoſe of the 
Goods he had as Executor, for that's but accord- 
ing to the Power and Truſt repoſed in him, yet 
when he dies, then is his Office determined, and 
the Office of the other commences, and the other 
is void, becauſe it is not an Alteration of Pro— 
perty by him that is Executor. The Law allows 
an Executor Power to diſpoſe of the Goods du- 
ring his Life, tho' he have them only in autre 
droit, as a Thing abſolutely requiſite, in order 
for him to diſcharge the Truſt repoſed in him, 
in order to pay Debts and Legacies, with the 
Profits ariſing by ſuch a Sale ; but when he devi- 
ſes them away, he can never pay any Debts, Gc. 
becauſe the Deviſe is of no Effect till his Death, 
and therefore to give him Power to deviſe, would 
be to no End, and againſt the Nature of his In- 


tereſt, that hath the Goods only in autre droit, 
| and 


ſhe be diſabled to make a perfect Will, IM it will 
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and no Property of his own, and therefore ought 
not only to have Power to alien in theſe Caſes, 
where ſpecial Reaſons may be given for ſuch Ali- 


enation: Another Reaſon is added in Grantbam's 


Caſe, viz. that when the Executor is dead, his 


 Executors have the Goods, c. to the Uſe of the 


firſt Teſtator, and as Executors to him, and not 
as Executors to the laſt Teſtator, and ſo by Rela- 
tion they come in above the firſt Executor, and 


indeed by this Relation, the Property and Intereſt 


he had is quite deſtroyed, but only what Acts he 
did as Executor by virtue of his Authority ſtand 


good]; but his Authority ending and ceaſing with 
his Life, a Deviſe by him is not good, becauſe. 


then the Authority is transferred to his Executors. 
Godolphin ſaith, that tho* a Feme covert may diſpoſe 


of the Goods ſhe hath as Executrix to another with- 


out her Huſband's Conſent, yet the Profits ariſing 
from ſuch Goods during the Marriage are her 
Huſband's, and no others, as Executrix; but 


quere well of that Matter? for it ſeems it is not 


generally true; for if ſhe have a Leaſe for Years, 
the Profits beyond what will pay the Rent is Aſ- 


ſetts, or elſe ſhe will have no Aſſetts of that Leaſe; 


if ſhe of her own Head makes Advantage of the 
Goods, then it ſeems true enough, as if ſhe let 
Money ſhe hath as Executrix out to Intereſt, 


that Intereſt will not be Aſſetts, as it ſeems, be- 


cauſe ſhe was not obliged to it, and muſt ſtand 


to the Loſs at her Peril; but if the — were 
left improveable by the Teſtator, there it ſeems 
that Improvement will be Aſſetts. Tho” a Feme 
covert be a Perſon diſabled by Law to make a 


Will, yet if the Huſband covenants that ſhe ſhall 
make one, tho' afterwards he will not let her 
make a Will, yet his Covenant is broke, for tho? 


be 
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pl. 5 Cro. Eliz. 
27. pl.. S. P. ſee 
Chanc. Caſ. 118. 


With. N 


be ſo far one; as to cauſe a Breach of Covenant in 


him. To this Purpoſe is the Caſe of Marriot and 
Kinſman, the Plaintiff brings Debt upon an Obli- 


gation; the Condition of it was, that whereas he 
had married a Widow, poſſeſſed of divers Goods, 


if he ſhould permit the ſaid Woman to make her 


Will, and diſpoſe of Legacies as much as ſhe 


would, not exceeding 50 l. and pay and perform 


what ſhe appointed, that then, &c, the Defen- 
dant pleads, that ſhe did not make any Will ; upon 
which the Plaintiff takes Iſſue, and the Jury find 
that ſhe did make a Will, but that ſhe _ Co- 
vert at the Time of making the Will, and Judg- 
ment was for the Plaintiff, for ſhe being a Feme 
covert, could not by Law make a Will without 
the Aſſent of her Huſband, yet *twas a Will 
within the Intent of the Condities, which her 


_ Huſband by the Obligation was to perform, which 


he ought to have done, by delivering the Goods 
according as ſhe had appointed. And the Caſe 


Cro. Eliz, nog. Of Crotol. and Dawſon is like this, where a Man 


pl. 9. 


gave a Bond, that a Widow he married ſhould 
enjoy the Goods ſhe had before Marriage, with- 
out Diſturbance, Claim, or Interruption from 
him; the Defendant pleads Performance of Cove- 
nants, generally; the Plaintiff aſſigned Breach, 
that the Woman was poſſeſſed of ſuch Sheep, 


and the Huſband took the ſaid Goods into his 


Hands, and then detained, and yet detains, upon 


which Iſſue is joined, and found for the Plaintiff, and 


moved in Arreſt of Judgment, that no ſufficient 
Breach was aſſigned, for that he did not ſhew any 
Act or Diſturbance, for by the Inter- marriage the 


Goods are the Huſband's, ſed non al. for it being 


Goode. Orph. 
Leg. 34» 


found, that he took and detained the Goods, it 


muſt be intended a Detainer from the Wife. The 


Caſe of Bion and Wood is to the ſame Purpoſe 


with 
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ability in the Underſtanding of him that wants 


_ Underſtanding, and Amimum teftandi, they may 
make their Wills, and by Signs, and other Ex- 
preſſions of their Intentions, diſpoſe of their 


Party by his Crimes forfeits his Lands and 
from the Crime he bath committed, bur becauſe 


forfeits bis Goods, he "my devi his Lands a 


e Mills. V 
with chat of Kinſman and Marriot. If a Fon 
covert dies inteſtate, Adminiſtration of her Goods 
may be committed, for ſhe might have Things 
in Action, which were not given to the Huſband 
by the Intermarriage : Some Perſons are faid to be 
inteſtable in reſpe& of the Diſabilities they lie 
under from the Want of their principal Senſes, 
as being deaf and dumb; but *tis not properly 
faid any Perſon is inteſtable upon that Account, 
but only as thoſe Diſabilities ſuperinduce a Diſ- 


theſe Senſes, for that commonly Perſons labour- 

ing vnder the Want of theſe Senſes have not a 

ſound diſpoſing Memory, ſo as to be able to diſ- 

poſe of their Eſtates with that Prudence and Diſ. 

cretion as they ought. Thus Perſons born deaf Peaf and = 
and dumb are commonly Idiots, and therefore Leg. 34. Wenew. 
can't make any Will, not but if they have a good Off. Ex. 15. 


Eſtates, notwithſtanding the Want of thoſe Sen- 
ſes, as Perſons may do that become ſo by Acci- 
dent; ſo a blind Man may make a written Will nund Man. ibid. 
if it be read to him, and he acknowledges it to be 

his laſt Will and Teſtament before Witneſſes; 

ſome Perſons are diſabled from making Wills in 
reſpect of the Crimes they have committed, in In reſcect of 
which Caſes this may be taken for the general 88 
Rule and Evidence of thoſe Matters, where the 


G00 he is inteſtable, ſo that the Power that is 
denied him of making his Will, is not taken 


he hath nothing to diſpoſe of by Will. Thus 
ſo far as he forfeits he-is diſabled, as if he only 


Felo 


did. 
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Felo de ko. 
Traitors, Felon, diſpoſe of Lands nor Goods by Will, becauſe 
they are both forfeited by their Crimes ; but thoſe 


Outlawed, ibid, 


ill. 


Felo de ſp ; but Traitors and Felons can neithet 


Goods they have as Executors to others, they 
may diſpoſe of by their laſt Wills, even in the 
Caſe of Treaſon or Felony, becauſe they are not 
forfeited, and then pardoned, his Will, as it ſeems, 
ſhall ſtand. Thus Perſons outlawed for Debt for- 
feit their Goods and Chattels, and therefore of 
them they can make no Wills; but it ſeems they 
may make Executors for Debts upon ſimple 


Contract, which are not forfeited by the Outlaw- 


ry. If an Exigent of Felony be awarded againſt 


a Man, he may make Executors to reverſe it, for 


Hereticks, ibid. 


Apoſtates, ibid, 


A conditional 
Will, 5 


Ibid. 39. 


he is not attaint by the Award of the Exigent, 
yet it ſeems he forfeits by the Award his Goods 
and Chattels. Hereticks by the Statute of Hen. 
5. forfeited their Goods; but that Statute is re- 
pealed by iſt Lliz. and they may, as it ſeems, 
make their Wills of both Goods and Lands, and 
ſo it ſeems may Apoſtates, &c. guilty of Crimes 
that do not ſuperinduce any Forfeiture. for why 
ſhould not the Party diſpoſe of them by Will as 
well as Adminiſtration be granted to them. Any 
Word in a Will that ſuſpends the Aſſignation of 
an Executor, in Expectation of ſome future 
Events, makes the Will conditional, and the 


like of a Legacy makes that conditional; but if 


the Diſpoſition be made, and only a Burthen or 
Charge impoſed on that Diſpoſition, that's only 
a Modus, as if A. appoints B. his Executor, ſo 
that he pay C. 30 l. this is only a Modus; but if it 
be upon Condition he pay 50 J. that makes the 
Will abſolute; if the Condition be contrary to 
the former Part of the Will, tis void, as if one 
makes two his Executors, provided that one ſhall 
not adminiſter, this is void; if there be a De- 
; monſtration 


| Wi 2 | 
monſtration in a Will, that is only added a 


Deſcriptio per ſonæ, and that is falſe, yet, if . 


Perſon be known well enough with it, that's 
ſufficient, as if the Teſtator A his Son 


Thomas, who was lately married, to be his Ex- mia. 


ecutor, that's well, though he be not married, 


a Condition properly ought to relate to ſome- 


thing in Contingency, that may or may not 
be, for if it be ſubject to no Contingency, either 
in Subſtance or Circumſtance, tis no Condition; 
as if A. makes B. his Executor, upon Condition 
the Sun riſe ten Days after his Death, he is Ex- 
ecutor abſolutely, for there is no Contingency to 
ſuſpend his being ſo; ſo if the Teſtator make A. 
his Executor, upon Condition the Teſtator's Wife 
and Daughters be alive at the Time of the Death 
of the Teſtator, and he never had any Daughter, 
the Will is abſolute, for there is nothing poſſible 
to overthrow it; and in ſuch Caſes, where there 
is nothing to be a Contingency, the adding of a 
Condition can be interpreted nothing but the mak-" 


ing of an illuſory Grant. So captious Condi- Captious Condĩ- 
tions that are contrary to the Diſpoſition made, n. 


are void, becauſe they can't be ſuppoſed to be 
made with any other Deſign, than that a Man 


ſhould avoid his own Grant; ſo a captious Will is Captious Will 


void, that is made to depend on the Will of an- 


other, unleſs it be in favour of Liberty or in pious 
Uſes. Neceſſary Conditions either in reſpect of 


Fact or Law, are of no manner of Force, for 
*cis in vain to require that which muſt neceſſarily 


be impoſſible. Conditions in reſpect of Law, 
Perſons Nature, or Contrariety, are in themſelves 


void, ſaith Godolpben and neither hinder an Exe- . 
cutorſhip or a Legacy. This ſeems plain of 


Conditions ſubſequent, but of Conditions prece- conditions fub- 
dent 'tis more doubtful; for if a Leaſe be made ſequent and pres 
3 for Life, upon Condition the Feoffee do an im- 
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which Caſes, other Means than thoſe preſcribed 
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poſſible thing to have Fee, the Fee in that Caſe 
ſhall never accrue : but perhaps in the Caſe of 
Wills, where the Perſon is ſuppoſed to be fps 
concilii, and there being nothing but an impoſe 
ſible Condition added to ſtay the Deviſe, it may 
paſs; but guere if a Condition be poſſible at firſt, 
and afterwards become impoſſible, it makes the 
Diſpoſition tis annexed to void; this may be 
good in caſe of a Condition ſubſequent, if there 
be no Fault in the Legatee; guwere Conditions 
againſt good Manners void. When the fan} 
mance of a Condition is hindered by the Will and 


Providence of God, there the Law doth nat al- 


low any feigned Performance, except in the Caſe 
of pious Deviſes, &c. in cafe of Conditions pre- 
cedent; but for Conditions ſubſequent, ers the 


Condition be poſſible, it muſt be performed be- 


fore the Will can take Effect, unleſs the Party 
that is to do.it be in no Fault, why this is not done, 

and could not have prevented the Impediment 
that hath been laid upon the Performance of ir, 
for in ſuch Caſe the Condition will be reckoned 
as accompliſhed, and this may, as it ſeems, be un- 
derſtood as well of Conditions ſubſequent as pre- 


cedent; but the former Part, that the Condition 
muſt be performed before the Effect can take 


place, ſeems only applicable to Conditions pre- 
cedent, if he to whom the Condition is to be per- 
formed be the Impediment only, why *cis not 

done, the Law will look upon it as accompliſh- 
ed. Conditions ought to be performed, ſtrictly 
as enjoined, unleſs it appear the Teſtator re- 
ſpe& the End more than the Means, or unleſs 


the Party, in whoſe Favour the Condition was 


added conſent to it, or it be in pious Uſes, or 
in Caſes neceſſary to the Act of Performance; in 


are 


mixed are accounted as accomp 


mains t be performed. Arbitrary 
are ſometimes accounted as | 
tho? they are not ſo in Fact; but caſual Condi- 


if the Condition be ſub 


L of mixed Conditions, when the Condition 


1 . 
are ſofficient; or equivalent if the Condition 
be hindered to be perfotmed by the Teſtator hin» 
ſelf, then the Condition is reckoned accon 


— 


\ 


ed, and ſhall neither hinder the Exceutor nor Le- 


atee, ſo if the Condition be hindered to be ptæ- 


rmed by a third Perſon, tis reckoned as accom 
pliſhed, unleſs the third Perſon were ignorant of 
the. Condition. Arbitrary Conditions muſt be 


perſormed after the Teſtator's Death, not before, 
unleſs the Condition cart be iferated, or fefers to 

a Time paſt. . Arbitrary Conditions, inipoſed 

performed at any 


upon an  ExeCntor, may be 
Time during the Life of the Executor, unlefs the 


Judge appoint a Time; this it ſeems muſt be un- 


derſtood of Conditions fubſequent. A Legatee 
muſt perform the Condition. annexed to the Le- 
gacy as ſodn as may be, unleſs ignorant of it. It 
is ſufficient for the obtaining the Effect of a 


Condition, that it was once accompliſhed, tho 


it doth not continue. So Conditions caſual and 
liſhed, to be per- 
formed before the making of the Teſtament, 


provided the Teſtator were ignorant theredf; but 


if he were not ignorant, then the Condition re- 


performed in Law, 


tions, are not accompliſned in Law, if they are 
not fo in Fact. A caſual Condition muſt be ac - 
compliſhed before the Legacy can be due; quæri 
ſequent, fo if the Legatee 
dies before the Accompliſnment of ſuch Condi- 
tion, the Intereſt he hach can never go to his Exe- 
GuUTOrs, Se. | 


This it feems cannot be underſtood of a Gan 


dition ſubſequent, but precedent. The ſame 
"Sk - 15 
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is affirmative, the Executor or Legatee cannot 

obtain the Thing until the Performance of the 
Condition: Surely this muſt be underſtood of a 
Negative Condi · precedent one. In negative Conditions, if they are 
3 not performable during the Life of the Party, he 
| mult give Security to keep the Condition; but if 
it be performable during his own Life, he need 
Bot when the Condition is in the Affirmative ; it f 
muſt be underſtood of the firſt Act 1 * when 
in the Negative. The Act of the ad, 3d, Ec. 
if a Man be perſonally bound to perform a Con- 
dition, the Performance of it by Chance or Fate 
will help him, if the Condition be alternative. 
If negative, it is ſufficient if either Part of it be 


ſecured from being infringed. Godolphen makes no 
Difference between Conditions precedent and ſub- 
ſequent; but ſurely there muſt be a Difference, 
therefore if a Deviſe be made of a Term to one, 
upon Condition, that out of the Profits he yearly 
pay 5 J. to J. S. this is an arbitrary Condition, F 
and yet ſurely he ſhall have the Term before he 
pay the Profits; yet Godolphen ſays generally, that 4 
if the: Condition be affirmative, the Party cannot i 
| have the Legacy till the Performance. It ſeems, i E 
M upon what Godoiphen ſaith, and upon the Reaſon of 0 
the Thing, that there is no ſuch Diſtinction to be di 
made in .caſe of conditional Legacies: or Execu- _ 
torſhips, as Conditions precedent and ſubſequent; 8 
for *tis not like the Caſe of Lands, where the A 
Party adding the Condition may, by his Entry, ch 
gain the Lands again, if 'the Agreement be not ho 
performed; but in caſe where an Executor is | _ 
Conditional Exe conditionally appointed, or a Legacy conditionally Ce 
given, if the Condition be not performed, "ris 5 
impoſſible almoſt to gain the Thing again; for a7 
who ſhall do it? and beſides, the Thing may be 1 
done. In cafe of EE Conditiens, the Exe - "a 
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cutor hath Time during his Life to perform the 


Condition in, and may enjoy the Exccutorſhip 


in the mean time, unleſs the Judges appoint a 
Time for him to perform the Condition in: be- 


fere the Condition is extant, the Judge may com- 
mit Adminiſtration to him that is Executor, but 
only for ſo long a Time, as the Condition is not 
extant; for when that is extant, he may prove 
the Will, and detain the Goods of the deceaſed 


as Executor to the Will: it ſeems this muſt be 
underſtood of caſual. and mixed Conditions ; for — 


before, 'tis ſaid, the Executor muſt enjoy the © 
Executorſhip, where the Condition is arbitrary; 
and by the ſame Reaſon it ſeems contrary of 
a Legacy, for the Law hath tied up the Le- 
gatee to perform ſuch Condition, in as much 
haſte as conveniently he may, and therefore it 
ſeems he ſhall not have the Legacy till he have 
performed the Condition, tho? an Executor ſhall 
have the Executorſhip, becauſe of the Truſt re- 
poſed in him; but yet, if the Judge aſſign him 
a convenient Time to perform the Condition in, 
it ſeems before that Time he ſhall not have the 
Executorſhip, for the allowing him Time ſeems 


to put the Executorſhip upon that Iſſue. If a Con- 


dition come to be performed in a Time to come, 
and be arbitrary, it ſeems he is Executor, whe- 
ther the Judge appoint a Time or not, or elſe 
Adminiſtration muſt be granted to him; for if 
the Condition be to be performed ſeveral Years 


hence, yet *tis nevertheleſs arbitrary, as it ſeems, 


and ſo may come within the Rule, that where'the 
Condition is arbitrary, that there he is Executor 


in the interim; and if the Judges appoint ſo long 


a-Time as Evert Vears to come, if he be not 
Executor in the mean time, or Adminiſtration 
be not committed, there will be no Body to pay 
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Debts and Legaeies; it ſeems he is Exeeutor; for 
Godolphon fays, chat during the Suſpence of a Con- 
dition, the Judge may commie Adminiſtration 
ts ſuch an Executor, during the Time that ſuen 
A Condition is in Suſpence, but not after. tis Ex- 
tant, Notwithſtanding this, and that tis very 
neceſſary in conditional Executorfhips and Lega - 
eies, that the Condition be performed before 
they. take place, yet, if the Nature of the Con- 
| Hition be {ms or the Time be fo long before 
the Performance of the Condition, that *tis un- 
reaſonable for the Parties to wait; in ſuch Caſes 
it feems the Party ought to enjoy the Thing be- 
fore Pefformance of the Condition; as if one be 
appointed Executor or Legatee of a Term, upon 
Condition, that out of the Profits thereof, or at 
ten Years End, he pay 5 7. to J. S. it ſeems 
he ought to enjoy the Bequeſt preſently, and not 
- Ray till the Years are over; but in that Caſe it 
ſeems Security opght to be put in for Perfor- 
mance of the Condition. Tho' Godg/phen ſays, that 
while a poſſible affirmative Condition remains 
pofalfilled, the Executor or Legatee can't obtain 
the Executorſhip or Legacy, tho* they put in 
ſufficient Bond to make Reſtitution, which gene- 
rally ſeems to be reaſonable; but in this Caſe the 
Legatee could never perform the Condition by 
Paying out of the Profits, unleſs he had the 
Term firſt, As to Conditions, the Law ſeems 
to ſtand thus, if the Condition be arbitrary, then 
the Judge may appoint a Time for. the Executor 
to do the Condition in; and if he do it not, then 
is the Condition broken, and the Perſon inteſtate, 
ard ſo Adminiſtration is to be granted to the next 
of Kin ; if the Judge appoint no Time, the Ex- 
ecutor hach Time during his Life, and he may 
take pon him the Executorſhip in the mean 25 i 
1 ur 


. „ 

but where the Judge appoints a Time, there it 
ſeems he is not Executor till he hath accompliſhed 
the Condition: For Godoipben faith, the Judge 


may appoint a Time for him to perform the Con- 
dition, and to take the gen upon him 
dition muſt be 


by which he ſeems to ſay, the Con 
— firſt performed, if the Teſtator have appointed a 


Time for the Performance of the Condition: it 


ſeems Adminiftration may be granted to the Ex- 
ecutor, or elſe he is Executor in the mean time. 
Ir an arbitrary Condition be added to a Lega- 


ey, the Legatee muſt perform it in convenient 


Time, or elſe the Condition is broken. If the 
Condition be caſual or mixed, Adminiſtration is 
to be granted to the Executor, till the Condition 
be extant or deficient, and then he may prove the 
Will if the Condition be extant, but if defici- 
ent then the Will is void; for if a Condition be 
poſſible, at the Time of the making, and become 


impoſſible before Performance, the Diſpoſition, 
the Condition is annexed to, is void, for *twas the 


Will of the Teſtator the Will ſhould. be of no 
Effect, unleſs the Condition were performed: when 


- a caſual Condition is become extant, then the 


Proceedings therein muſt be as in caſe of arbitrary 


Conditions, as it ſeems, if it be an arbitrary Con- 


dition, if the Condition be to be performed by a 
Stranger, then it ſeems Adminiſtration ought to 
be granted. If a caſual Conditioñ becomes defi- 
ctent, Adminiſtration ought to be granted to the 
next of Kin, and the Adminiſtration of the Exe- 
cutor ceaſes. The Will cannot be proved before 


the Condition is extant, as it ſeems, when the 


Condition is not extant, the Judge may grant 


his Letter ad colligendum, and then is the Judge rater ad 
ſuable ; and ſuch Perſon as hath ſuch Letter ad gendum. 


colligendum, hath no Power to ſell. If one be ap- 
þ Dd4 pointed 
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pointed Executor or Legatee, upon Condition he 


do marry with the Conſent and Approbation of 
another; and if he marry againſt ſuch Conſent, 


yet he ſhall have the Executorſhip or Legacy; 


but in that Caſe he is bound to aſk ſuch Con- 
ſent to marry, for both theſe Parts of the Con- 


dition are lawful, tho? that Part is not that that 
reſtrains from marrying againſt the Conſent of 


another, for every Man is At Liberty to marry 


whom he pleaſes, and therefore Conditions re- 


ſtrict ve of that Power are againſt the Law, and 


void; in this Caſe it ſeems there is no Execu- 


tors or Legatee ſo as to have the Executorſhip or 
Legacy veſted before Marriage, and therefore if 


a Woman be appointed Executrix if A. B. marry 


her, ſhe is not Executrix till ſhe be married to 
him in this Caſe of Legacy, upon Condition not 


to marry againſt the Conſent and Approbation of 
another. If the Deviſe go further, and ſay, 
« and if the Legatee doth, then another ſhall 
have the Thing bequeathed,” there it ſeems 
the Condition is good; but guere. The Condi- 


tion to reſtrain Marriage for a Time or Place, in 
| reſpect of ſome Perſon, may be good. Annuity 


equeathed by a Man to his Wife for fo many 


Fears, if ſhe ſhall remain a Widow ſo long, is a 


good conditional Bequeſt ; the Reaſon ſeems to 


be, becauſe of the particular Intereſt every Huſ- 
band ſeems to have in his Wife's remaining a 


Widow, for thereby ſhe may take care of the 
Concerns of his Family the more; in reſpect of 
which he may well allow her a Maintenance for 
that Time, to ceale when ſhe removes herſelf into 
the Intereſt of another Family. If a meer Stran- 

er give her a Legacy upon ſuch Condition, it 
tems tis not good, for there is no more Reaſon 


* 


Wills 
If any Body gives i it that is intereſted for the Fa- 


mily f the Huſband, it ſhould ſeem good. If af- 


ter ſuch a conditional Legacy of an Annuity, the 
Deviſor goes on, and deviſes unto his Wife the 
Dwelling-houſe wherein he now lives, or the half 


of his Houſhold Goods, theſe do not relate to 
the Condition preceding, but are abſolute Be- 
queſts, for that was a renewing Legacy, this but 
one ſingle Bequeſt. A Legacy of 50 J. is deviſed 
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to A. B. when ſhe ſhall be married; ſhe dies bes Bequeſt on Mar- 


fore Marriage, the Legacy is gone, and her Ex- _ 


ecutors ſhall not have it; but if the Deviſe had 
been of 30 J. towards her Marriage, in that Caſe 


her Executors ſhould have it, tho? ſhe died unmar- 


ried. If one makes his Will, and ſays, that he 
will add to it, or alter it, that is no Will; for it 


appears that was not the Teſtator's Intent that it 


ſhould ſtand for a Will compleat ; but if he pu- 


bliſh it as his Will, and then afterwards faith that 
he will alter it, or add to it, yet the Will is a 

good Will, for *twas compleat, and he only 
ſhewed his Deſign of Alterations; ſo it ſeems, 
if now a Man ſhould ſign, and have his Will at- 
. teſted according to the Statute, and then ſay that 


he would alter it, that would not be material, for 


the Will was compleat by Signing and Subſcrip- 
tion. Revocations of Wills may be either by Act Revocation. 
in Law, or by the Act of the Party, either for 
the whole Will, or for Part of the Will; and 
this Revocation even of written Wills, might 
have been by Word only, before the 29 Car. 2. 


but that Act extends only to expreſs Revocations 
by the Party, and not to Revocations by Law, 
for a Will may notwithſtanding be revoked by 
Operation of Law, tho* that Operation take no 
Effe&t by Writing; the 32 H. 8. Chap. 1. only 
requires the Will to be in Writing, but ordains 

=} nothing 


8 Vin. Abr. 133. 
pl. 1. Mo. 874. 


4 Co. 60 61. 


Revocation of 


Wills. . 

nothing about the Revocation of them, and there- 
fore it has been held a ſufficient Revocation, if 
the Party by Word of Mouth only declare his In- 
tention for the Revocation of his Will, and ſo was 
it held in the Caſe of one Kite, who revoked a 
written Will by Word of Mouth, and ſaid that 
he would alter his Will when he came home, but 
was killed before he came home: And this Cafe 
ſeems to be agreed in * 1 and Hembling's Caſe, 
where *twas held, that a Woman Covert could not 
by Parole countermand her written Will, becauſe 
the Coverture took away thy Freedom of her 
Will, which implies, that another Perſon having 
-that Freedom, may be revoked, if the Executor- 
ſhip of one or more be revoked ; yet, if any Ex- 
ecutor be Jeft, the Will ſtands good; but if all 
be revoked, the Will is void; yet it ſeems the 
Will will remain as a Codicil, notwithſtanding 
all the Executors are revoked, to be annexed to 
the Letters of Adminiſtration; and if the Will be 


| a Will of Lands, *ris a good Will, notwithſtand- 


Revocation of 
Children's Lega- 


ing there are no Executors, for they have nothing 
to do with the Freehold of the Lands, Sc. there 
can be no Revocation of Legacies among Chil- 
dren, without preciſe mentioning the firſt Will, 
and the Legacies given to the Children: This 
may be Law for Goods and Chattels, but for 
Lands it ſeems it is not, for any Revbcation ſeems 
good for the Advahtage of the Heir; the like 
where there is no Children, if the Deviſe be 
amongſt Brothers; c. the Reaſon ſeems to be, 
becauſe when Deviſes are made in favour of Chil- 
dren, ſuch Will is a good and reaſonable Will, 
and adviſedly made; and therefore, unleſs it ap- 

ears that the Party had due Conſideration of the 
Wil, by rejecting it, it may be preſumed that he 
did it in haſte, and not with that — 


1 
1 
7 
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1 
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that ſuck a Thing requires, ſeeing Diſpoſition of 
Eſtate any otherwiſe can't be with that Reaſon 


and Juſtice. Gadolpben faith, that there can be no Revocation of 


Revocation of Legacies among Children, without 
Preciſe mentioning the firſt Will, and the Lega- 
cies thereby given; this extends, it ſeems, as well 
where the Revocation is partial only, as to the 
Legacy -among Children, as where the Revoca- 

tion is total of the whole Will; for there ſeems as 
much Reaſon, that the Legacies to Children 
ſhould ftand good, where the whole Will 1s re- 
voked, as where only Part of the Will, viz. only 
theſe Legacies ; but it ſeems the other Part of the 
Will will be revoked, If after a Will and Lega- 
eies made among Children the Party makes ano- 
ther Will, and thereby gives the fame Things he 
had given to his Children to another, it ſeems this 
will not be a Revocation of the Children's Lega- 
cies, for there ſeems the ſame Prejudice; but 
then quere, whether the firſt Will'ſkp]l only ſtand 
for the Legacies, then how can there be two 
Wills; it feems the firſt Executor will be Exe- 
eutor for the Legacies among the Children, and 
the laſt for all the reſt; for a Man may have two 
Teſtaments of ſeveral and diſtin&t Things, if the 
one be not derogatory to the other, and the Exe- 
cutors accordingly limited. Suppoſe then a Man 
makes his Will, and giveseluch and ſuch Things 
to ſuch: Perfons, and limits an Executor gene- 
rally, and then afterwards comes, and by another 
Will gives ſome Things not expreſly deviſed be- 
fore, and limits an Executor generally, it ſeems 
this Will is a Revocation of the former, for they 


have both by ſuch Wills a general Authority, ſo what ſecond 


that the one is deſtructive of the other. Sup- 
poſe in the laſt Will there had been made a ſpe- 
cial Executor only as to thoſe Things deviſed, 
e e 0 


Will is Revoc- 8 
tion of a former. | 


When both Teſ- 


Caſ. 147. 3 Mod. 
208. 


412 win 


or as to the perſonal Eſtate of the Teſtator, it 


ſeems then the Revocation had been but partial, 
Sanger may and both Wills might ſtand as a Soldier in ac- 
make tuo Wills. tual Service may make two Wills, and both be 


. 


good, and ſtand to his Intention: This muſt mean, 


that the Soldier may have the ſame Privilege in 


reſpe& of Wills, that other Perſons have for Codi- 
cils ; that if in the firſt he gave aThing to one, and 
in the laſt to another, they ſhall ſhare the Thing, 


not that if the Soldier's Wills are contradictory, 


that they ſhall ſtand, for that is impoſſible; ſo that 


it ſeems, that if he appoints in his two. Wills ſe- 
veral Executors, they ſhall be Executors, and 
tens vid. not the laſt Will overthrow the former. If two 
Show. 550 Parl. Teſtaments are found, and it appear not which is 
the latter, both are null and void; but if one be 
made inter Liberos, or ad pros Uſus, that ſhall pre- 
vail, or be preſumed to be the latter; or if one 
be made in favour of him that ought to have 


Adminiſtration, becauſe that muſt be the next of 


Kin, and Reaſonableneſs of the Diſpoſition on that 
Side ought to prevai}, and give Grounds for the 
Suppoſition, that was the Teſtator's laſt Will; 
and if one be made in favour of the Teſtator's 
Children, or in favour of him who ought to have 
Adminiſtration, and the other be made ad pios 
Uſus, if they ſhould have Adminiſtration, were 
they Teſtator's Children, then ſhall that Will 
ſtand, for there is more Reaſon in the Proviſion 
tor the Neceſſaries of a Man's Family, than for 
the Poor, Fc. But that Will made ad pics Uſus, 


ſhall be preferred before one made in favour of 


_ collateral Kindred : It ſeems a Wife ought. to be 
preferred before a Will ad pros Uſus; thoſe Di- 


ſtinctions ſeem reaſobable in caſe of a Will of 


Goods, for that, by the. Preſumption of Law, 
in caſe of Wills of Goods, a reaſonable Diſpoſi- 
| 5 | e tion 
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tion is made in favour of the Teſtator's Children, 
which otherwiſe would go to the Diſpoſition of an 
Adminiſtrator, and either be his own Goods, or 
elſe at leaſt come to be divided among (t the Chil- 


dren or next of Kin; but in caſe of Lands, this 


Diſtipction ſeems not to carry any Force in Law 


with it, for there it ſeems both the Wills will be 
void; for a Will of Land is a Diſpoſition that 


would thwart and croſs the Diſpoſition of the 
Law in favour of a Stranger, and in prejudice of 
the Heir, ſo that a Will of, Lands is to bar the 


Heir's Right, grounded upon Reaſon and La- 


in favour of a Stranger, who can make no ſuch 
Reaſon for his having the Lands, and therefore a 
Will that paſſes by the Heir, ought to have all 

the Strictneſs it poſſibly can, fo that the Reaſon of 


Wills of Goods and Lands lies quite croſs one an- 
other, as Revocations may be made by an ex- 


preſs Act, ſo may they be made by an Act in 


Law tantamount to an expreſs Re vocation. J. 


= 


S. ſeized in Fee of the Manor of M. and in Fee 8. pech. ron. 
expectant, upon a Leaſe for Tears, of the Ma- p 2232 
nor of G. deviſed them to J. in Fee, and after- Rag. 54. 2 


wards he covenanted to make a Feoffment of the Sk. 592. pt. x. 
Manors, which he did by Letter of Attorney, Ex. az. | 


and Livery was made in Poſſeſſion, but not 
of that in Leaſe, neither was any Atornment; it 
Vas clear in this Caſe, that by the Feoffmenr of 


the Manor in Poſſeſſion, the. Will as to that was 


revoked, but that the greater Doubt ſeemed to 


be upon the Manor in Leaſe, but the Opinion of. 
the Court was, that *rwas a Revocation of that 
alſo, ſince it appeared to be the Intent of the 
Party to paſs away his Reverſion in the Manor in 
Leaſe, which tho? it took no Effect, yet *twas a 


ſufficient Declaration of the Intention of his Mind, 


that the Wal by him formerly made ſhould not 
ſtand. 


1 
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as to be 


Wills. 


ſtand. Another Doubt was conteived u pon the 
Caſe for the Deviſor, after he had r his 
Will, by making a new Executor, and the Queſ- 
tion was, whether this was any Revivor or new 
Publication? but this was not reſolved. The ſame 


b Salk. 592. Pl. Law it feems is of a Bargain and Sale by Deed 


to the Sta- 


intended, and not enrolled according 


See the preceding tute; but in caſe a Man covenants, that he will 
| do any of theſe Acts, this is no prefent Revoca- 


tion; or if he dies before he does the Act, the 
Will ftands good, for all that this can amount to 
is but to ſhew that he will revoke it. If a Man 
ſeized of Lands in Fee, devifes them to another, 


and afterwards makes a Leaſe, for this is a Revo- 


cation of the Willz for now he himſelf is the 
Cauſe, why his own Will, which was of Force, 


can take no Effect, which can be expounded ty 


be nothing elſe but a Defign, that his Will ſhould 

not ſtand, and the Alteration of the Devifor's 
Eftate in the Land, can be no other Effect than 
that the Will is menked, for now it cannot take 


Effect. It ſeems the making of a Leaſe for Years 
is no Revocation of a Deviſe in Fee, for it ſeems 


na ſuch Alteration of the Eſtate of the Deviſor, 
evocation, for he is ſtil} Tenant to the 
Prerim, and the Poſſeſſion of his Leſſee is his 
Poſſeſſiom, and he is the Perſon that hath the ab- 


ſolute Dominion over the Lands; ſo if a Man 


poſſe fled of a Leaſe for fifteen Tears, deviſes it 
to another, and then makes a Leaſe to J. S. for, 
ten Tears, this is no Revocation, for it doth not 
ſeem to be any great Alteration in his State, for 


he is ſtill Leſſee for Years, and his Leſice's Poſ- 

ſeſſion ſtands for his Poſſeſſion; and tis not like 
the Alteration of an Eſtate in Poſſeſſion to Rever- 
Lion, for there the Tenant to the Precipe is altered, 


andthe hath but a Return tocome „ 
cer þ 
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three 
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| offer z but if after the Will be made, he take 4 
new Leaſe, whereby the old Leaſe is ſurrendered Wentw. 22, 3 


in Law, then the Deviſe were generally of his 
Leaſe, not mentioning what Number of Years, 


yet the Will was revoked, for this new Leaſe was 


pot the Leaſe he willed away by his Will, but 


another, which he had not at the Time of mak- 


vs his Will, and therefore could not mean it fo. 
f 

by the Deviſe; ſo if he re · purchaſed the Horſe ; for 
the ſelling was as a plain Declaration that the Will 


ſhould nat ſtand, but the re- purchaſing could be 
no Signification of his Intent, that the former 
Will ſhould ſtand : So if one deviſes the Crop in nia. 


his: Barn, and then ſells that, and puts in a new 


one, this latter ſhall not paſs by the Deviſe, for 


the Deviſe was only of the former Crop, and not 
of this. The Statute of Frauds, c. doth not 
extend to ſuch Revocations as theſe are, it ſeems, 


for that only extends to expreſs Revocations ; and 
therefore tho' that Statute requires all Convey- 
ances of Land to be in Writing, Sc. yet ſhould 


one he made, tho? of none Effect, and atteſted 


but by one Witneſs, yet ſurely that would be a 


ſufficient Revocation, notwithſtanding that Sta- 
tute . every Revocation to be atteſted by 


dering Rent to his Son, twas held no Revoca- 


Son ſhould have the Reverſion ; had the Devifor 
made a Leaſe for Life, it ſeems it had been a Re- 


vocation z but guære. A Man makes a F cofiment 


in 


f one deviſe his black Horſe, and then ſell him, nia. 
and purchaſe another, the laſt Horſe ſhall not paſs 
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Ui 


itneſſes. A. deviſes Lands in Fee to hisStow Rep. 542. 
younger Son, and afterwards by anather Will n 


viſes the ſame Lands to his Wife for Life, ren- jam. 691. fl. 3. 
ro. Char. 24+ 
pl. 16. 2 Salle, 


tion: Here is this Particular in this Caſe, that by ge p.. 3 
the Reſervation of the Rent to the Son, it plainly “ 20 
appeared to be the Intent of the Deviſor, that the: 


the Uſe of his own right Heirs, that was held a 


Cro. Char. 23. 
pl. 16, Cro. Jam. 

„pl. 20. See 
Lit. Rep. 59. 
Vern. 97. pl. 34 
2 Vern, 496. 


in Fee to the Uſe of himſelf for Life, and then to 


Revocation of a precedent Deviſe to one in Fee, 
becauſe he parted with the whole Eſtate. A De- 
vile is made to one in Tail, the Remainder to an- 
other in Tail, and then the Deviſor makes a Leaſe 


for thirty Years to the Remainder-man, to com- 


mence after the Deviſor's Death, this was held no 
Revocation of the Deviſe, but only for the Term, 
becauſe they may both ſtand together; but if the 
Leaſe had been given by the firſt Deviſe, it ſeems 


it had been a Revocation, as is the Caſe of Cook 
and Bullock, where one deviſed Lands to his Siſ- 
ter in Fee, and afterwards made a Leaſe to her for 
ſixty Years, to commence after his Death, and 


delivers the Leaſe to a Stranger, to the Uſe of his 


Siſter, who delivered it to the Siſter after the 


Death of the Teſtator, who refuſed claiming a 


How Revocati- 
ons ought to be 
made. 


2 Mod. 206. 


Fee: This was held a total Revocation of the 


Deviſe, for both the Intereſts were inconſiſtent; 
but had the Leaſe been made to any other Per- 


ſon than the Deviſee, it had been no Revocation. 
Revocations of Wills ought to be made with all 


Manner of expreſs certainty, and ſufficiently ap- 


pear to be intended as Revocations, and there- 
fore C. E. made his Teſtament in writing, and 
gave to his Brothers ſeveral Legacies, and the 


like to ſeveral other of his Kindred, and made 


his Wife Executrix, ſaving that he appointed his 
two Brothers to be conjoined with her as Execu- 
tors, in Truſt for his Wife for the Performance 
of his Will, afterwards being ſick, he ſent for S. 
and D. who aſked what Friend he thought fitteſt 


to be his Executor, and take care of his Funeral, 
Sc. and whether he truſted any Perſon more than 


his Wife, he anſwered his Wife was the firſt Per. 
ſon, and therefore ſnould be his ſole Executrix; 


and 


Wills. 


a then being aſked whether he would give 


any Legacies to his brethren, he anſwered he 
would not give, .nor leave them any thing, but 


he bequeathed to Lionel Alwood his god-ſon 


20 l. or 30 l. and for others, he left them to his 
Wife's diſcretion, and this being ſet down in a 


Codicil, was proved together with the Will ix 


communi forma ; and whether this were a Revo- 
cation of the former Will was a queſtion, and re- 
ſolved by Lawyers and Civilians that it was not, 


for that he ſeemed to have no thought or re- 


membrance of his former Will, and his Expreſ- 
ſions were doubtful, whether he meant to give 
any more to his kindred than he had, and a clear 
and perſpicuous Will ought not to be revoked 
without expreſs mention made of the Legacies; 


and that there was a Canon for this, and to this 


purpoſe, in the Caſe of Simpſon and Kirton, where 


417. 


one made his Will, and deviſed to A. H. and her 2. Jac. 115. 


Heirs; and lying upon his Death- bed, becauſe* 
A. H. did not come and viſit him, he affirmed 
that ſhe ſhould not have any part of his Lands 
and Goods, and this was held per tot. cur. to be 
no Revocation of the Will, being but by way 
of Diſcourſe, and there not appearing any Inten- 


tion in the Words to revoke his Will now in pre- 


ſenti, for a Revocation ought to be of expreſs 


Words, that he did revoke his Will, and that ſhe. 


ſhould not have his Lands given her by his Will 3 

but theſe laſt Words ſingly and alone import no- 
thing, but that his Intention, that ſhe ſhould not 
| take the Lands, which he might deſign to effect, 
by altering his Will afterwards, and the Words 


don't of themſelves import a preſent Revocation, | 
for there appears no Intention of a preſent actual 


Revocation, for the Meaning that it ſhall not 
E e 5 ſtand, 


| Wille. 
ſtand, may be that he will do ſomething to an- 
nul, and an expreſs Will muſt be overthrown by 


an expreſs Revocation: If one deviſes Lands to 


one, and afterwards by Parole deviſes them to 
another, tho? this be a void Deviſe, yet it amounts 
to an expreſs Revocation, and the Law ſeems ſo 
at this Day, notwithſtanding the Statute of 


Frauds and Perjuries requires every Revocation 


to be in writing, &c. for that ſeems to extend 
only to expreſs Revocation, and not to Revoca- 


tions in Law; and ſo, by the ſame Reaſon, it 


ſhould be of a Will of Goods, and after another 
is made by Word of Mouth only. A Will ſhall 
ſtand good notwithſtanding a ſubſequent Will, 


if the laſt Will be voidable, as if it be ſuſpected 


that the Teſtator was circumvented by Fraud or 
Flattery, this may be good Cauſe to avoid a 


Will for Goods, but not for Lands, unleſs in 


Equity, as it ſeems; but if a Will, either for 
Lands or Goods be attained by Violence and Co- 
ertion, in ſuch Caſe it ſeems the Will is not good 
in Law. If in a Will there be a Clauſe, that the 


Feſtator ſhall not be able to make any other 


Will, this is a void Clauſe ; for no Man can re- 
ſtrain his own Power to alter his Will, and there- 
fore, if he make any new Will, this will be 

ood, without any expreſs Mention of his Power, 
that he had reſtrained by the former Will; but 
if there be a Clauſe in a Will, that he will not 
make any new Will, and if be do, it ſhall be 
void, there a latter Teſtament ſhall not revoke 
the former, unleſs there be a ſpecial Mention of 


the derogatory Clauſe, and Words tantamount: 


to a Revocation of it; for without mentioning 


of it, he doth notfeem to have any Confideration 
of the Clauſe ; but it feems ſuch a Clauſe would 


be of no Effeet in caſe of Lands, for the laſt Will | 


15 
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min. 


wards lying ſick, he ſaid et declaravit, that his Will 
made at P. ſhall not ſtand, and this was held to be 
a preſent Revocation, but quere what Differences 


vel and Saunders, where the Words are, 1 have 
made my Will, bur it ſhall not ſtand z and held 


to be no Revocation ? This Caſe indeed: ſeems to. 


have a more expreſs Reference to his Will, be- 
ing particularly mentioned, and ſeems to contain 
a more certain and preſent Deſign of revoking his 


Will than the other, which ſeems to carry only a 


general Intent for the revoking his Will. The 
Statute of Frauds and Perjuries requires Revo- 
cations to be in Writing, but guzere whether 
there may not be a Revivor of a written Will 
by Word of Mouth? Godolpbin ſaith generally, 
that a Will in Writing of Lands, made void by 
Word or by Act contradicting ſuch Deviſe, can- 
not be made good by any verbal Declaration ſub- 


ſequent; and in the Caſe of Breit and Ridgen, Rep x66, d 


Jenk. 124. pl. 


*tis ſaid, that every thing that makes the Will 


is a Revocation of all others. One ſeized of mr 306, 
Lands in Fee, deviſed them to F. S. and aſter- 


there are between this Caſe and the Cafe of Cran- Cre. Jac. 59 


+ Jo 


Com. 345. 4, 


effectual ought to be in writing, by force of the 59: Jo. 59. fee 2 


Statute of Wills, which requires that Wills of c 
Lands ſhould be in writing; but the Caſe itſelf, 7? 2 
which this is deduced from, doth not warrant 


any ſuch general Concluſion, which was, that a 
Man ſeized in Fee of Lands, deviſed them to 


one and his Heirs, the Deviſce died in the Life 
of the Deviſor, and afterwards the Deviſor de- 


clared, that the Heir of the Deviſee ſhould have 


the Lands, notwithſtanding the Death of the 


Anceſtor, and twas adjudged he ſhould not take 
by theſe Words. This indeed is a Cale clearly 
out of the Statute of Wills, for there is no De- 


viſe that will carry the Lands in writing, and a 
E e 2 verbal 


ern. 468, 722, 
h. Pre. 440. 
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verbal Will will not carry them; but this doth. 


not prove, that where there is a good original 
Wilt in Writing, that of itſelf, and by the expreſs 


Mind of the Teſtator ſufficiently declared therein; 


would paſs the Land, if there were not fome 
after Act to overthrow this Will; I ſay this doth 
not prove, but that ſuch written Will may be re- 


vived by Word ; for that Will but declares, that a 


good written Will ſhall take Effect, which is 
ſufficient to paſs the Lands by the Words therein 
contained. In the Caſe of Brett, the Words of 
the Will were not ſufficient of themſelves to paſs 


the Lands, and ſo the Caſes differ, but quere if 


there can be no Revival by Parole of a Will 
of Lands? becauſe the 32 Hen. 8. Chap. 1. 34 
and 35 Hen. 8. Chap. 5. require the Will ſhould. 
be in Writing ; by the ſame Reaſon there can be 
no * Revival of a written Will of Goods by 
Parole, becauſe the 29 Car. 2. requires that Wills 
of Goods, except in ſome Caſes, ſhould be by 
writing, and then no verbal new Publication of 
any of thoſe written Wills can be good; it ſeems 


that a Will in Writing, either of Lands or Goods 


may be revived by a Writing, which need not be 


atteſted by three Witneſſes, as Wills and Revo- 


cations muſt ; for the Statute of Frauds and 
Perjuries only mentions Wills and Revocations, 
or Alterations, neither of which doth a Revive- 
ment ſeem to be. A Will may be revived, faith 
Godolphin, either by adding any thing to the 
Will, or by making a new Exccutor; as for 


Lands, this muſt be done in the preſence of three 


or four Witneſſes, as it ſeems; for the adding to 


the revoked Will, makes it a new Will in Wri- 


ting, and then ir lcems it is plainly within the Sta- 
| ture 


* 4 Will in Writing may be revoked by Parole, and revived | 
again by Parole, Styl. 313, 418. Cre. Eliz. 306, pl. 6. 


tute of Frauds; if the Will be a Will of Goods, | 
_ then it ſeems it is ſufficient if two Witneſſes can 
prove the Alteration, tho* they have not ſub- 
{cribed it; the writing of a new Executor, in a 
revoked Will, ſeems to be a Revivor of the 
Will as to Goods, but quere whether it be for 
Lands ? for it was doubted in the Caſe of Mon- 
tague and Jeffries. If a Man makes his Will, Perkins, Sed. 
and afterwards makes another, and then lying #79 
ſick, his Friends put both the Wills into his 
Hands, and require him to deliver that which 
he would have to ſtand for his Will, and he deli- 
vers the firſt, this 1s not any Revocation of the 
latter, as it ſeems ; for by the Statute it is requi- 
red, that every Revocation ſhould be in Writing, 
or by the Obliterating, c. of it, and this is nei- 
ther, and ſeems to have all the Inconveniencies of 
Incertainty the Statute was made to prevent; if 2 
there be two Wills of the ſame Date, and under 
the ſame Seal, and it cannot be known which was Two wills 
made firſt, they are both reputed as one Will, ne. 
and the Executors are joint Executors ; this ſeems 
reaſonable, for that they being both made at one 
and the ſame Time, it cannot be preſumed any 
otherwiſe, than that the Teſtator deſigned they 
ſhould both ſtand as his Will; for there is no 
Ground to imagine he was ſo variable.” as to de- 
ſign one Will as the Revocation of the other; 
they were both made the fame Day, but 8 Sealing 
being only required by the Civil Law, ſuppoſe 
they are not ſealed, or one is ſealed,- and the other 
is not, there ſeems the ſame Reaſon for maki 
them one Will; or if they were ſealed, for that's 
a Circumſtance required only by the Civil Law. 
A Will ad pios uſus, of the fame Date with ano- 
ther, in which one is appointed Exccutor, that is 
in Poſſeſſion, ſhall prevail bet ore the other, if 
E<C2 that 


Willi. 

that be not made in favour of the Teſtator's near 
Kindred ; if in one of the Teſtaments be written 
the very Hour of the Day in which it was made, 
that ſhall be preſumed to be the latter Will; 
this ſeems to hold Place as well for Lands as for 
Goods, for the adding the very Hour, ſeems to 
have been done with a Deſign to overthrow all 
Wills precedent. If in one Will an Executor he 
appointed thar's in Poſſeſſion, that Will ſhall pre- 
vail before another, if not a privileged Will. If 
one Will be ad pios uſus, and the other in favour 
of collateral Kindred, Poor and in Poſſeſſion, or 
Poor tho? not in Poſſeſſion, that in favour of Re- 
lations ſhall take place; but if ſuch Teſtaments, 
of one and the ſame Date, be both ad pios uſus, 
+] then that which hath moſt Piety ſhall prevail. If 
with of Infants an Infant or Feme covert make their Wills, and 
publiſhes after publiſh them at full Age, and after the Death of 


Tait Age, and the Huſband, gzere whether their Wills ſhall 


+ : 
423 


bang, Plow Com. ſtand ? Every Teſtament, after the Teſtator's Fr, 


_ 8. 163. Death, ought to be ſufficiently proved before #Z, 


2 143. competent Judges in the eccleſiaſtical Court, 
m which muſt be before the Biſhop, or his Official 
of that Dioceſe where the Party had his Habita- 

tion. A Teſtament may be proved either before 

the Biſhop or his Official; for it is but a miniſte- 

rial Act, and no way concerns the Biſhop as 

Biſhop in his ſpiritual Capacity, and therefore he 

may do the Thing by another, for originally 

Probate of Wills did not belong to the eccleſi - 

Excommunica- àſtical Judges; but when Excommunication is to 
beg ey che bl. be Certified, then the Biſhop himſelf muſt cer- 
| ſhop himſelf, tify, for that relates to him as a Biſhop ; but 
© there are ſeveral Caſes wherein Teſtaments need 
not to be proved before the Biſhop, &c. and 

where by Reaſon they are to be proved in the 


illi. 8 | ä 


Court of the Lord of the Manor, or when the n 
IN Cou I 
Teſtator died within ſome particular Juriſdiction, of Manon, Went. 


for then it belongs to the Judge of the Peculiar; Off. of Ex. 43. 
or where any Lands, Tenements, and Heredita- 


% 


ments are deviſed, for they have nothing to do 
with thoſe in the ſpiritual Courts; or where the 
Teſtator died, having bona notabilia, there Pro- 


bate belongs to that Archbiſhoprick within whoſe 


Province the notabilia are; or where by Cuſtom Before Mayor of 
Borough, Went. 


the Probate belongs to the Mayor of ſome Bo- 45. Godolph. 58. 
Tough, and in reſpect of the Burgeſſes within 


ſuch Places deviſeable; but as to Goods, the ſame 

Wills may alſo be proved before the Ordinary. 

The Probate of a Will in itſelf void, doth not 

make it good, for that only ſhews there was ſuch | 
a Will, but gives no Life or Effect to that Will; Godolph. Orph, 
if the Executor appears not to prove the Will L 5b, 89. 
upon the Ordinary's Proceſs, but ſtands in Con- 


25 : - if Went, 44 Rol. 
tempt, he is excommunicable ; but it he appears ie £7 


and makes Oath, that the Teſtator had bona no- 105. fee Lev. 78 | 


tabilia in divers Dioceſcs, or within ſome peculiar Cro, Elz. 719. 
Juriſdiction, then that wherein he died is to be 


_ diſmiſſed, to prove the Will in the Archbiſhop's 


Courts, and to exhibit the ſame under Scal within 

40 Days next after. The judge may either ex Godolph, Orph. 
cfficio, or at the Inſtance of the Party intereſted, Vs. 60. 
compel the Executor to prove the Will ſome : 
ſay he may be cited at the Inſtance of any Perſon, 

to know whether the Party inſtancing hath any 

Legacy left him, or not; the Time for proving 


the "Will, is left to the Diſcretion of the Judge, 


according as the Circumſtance of the Caſe would 
admit, but regularly it ought to be exhibited 


within four Months after the Teſtator's Death, 


as the Ordinary or Metropolitan then ſhall re- 


quire, may ſequeſter the I eſtator's Goods till the 


Executors prove the Will, If it be uncertain _ Orph. 
| Ee 4 wWhe- 19 
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whether the Teftator i is dead or alive, it muſt be 
left to the Diſcretion of the Judge, to determine 
whether he thinks him dead or alive; if there be 
good preſumptive Evidence in Law to think him 
dead, then he muſt prove the Will, as if he be 
beyond Sea in remote Parts, and it is common 
and conſtant Fame that he is dead, eſpecially if 
the Executor of ſuch Perſon be honeſt, and the 
Goods are bona peritura, and the Teſtament itſelf 
in favour of Children, or ad pios uſus. 
TESTAMENTS may be proved either in com- 
mon Form, as where there is no Conteſt about 
the Will, but the Executors preſenting the Will 
before the Judge, without citing the intereſted, 
doth depole the ſame to be the true, whole, and 
laſt Will of the Teſtator, and thereupon the 
Judge allows the Will of the Teſtator, and fixes 
Godolph. Orph. his Seal and Probate to it. Or a Will may be 
* proved in Form of Law, when it is exhibited 
before the Judge, in Preſence of the Parties in- 
tereſted, as the Widow and next of Kin, and 
then the Proof examined and fully heard, and at 
Godolph, Orph, laſt allowed. The Difference between the two 
Leg. 62, Probates is this, where a Will is proved in com- 
muni forms, it may at any Time afterwards, with- 
in 30 Years be queſtioned and called in Debate, 
which it cannot be in caſe it be proved in Form 
of Law. The Probate of every Biſhop's Will, 
though he had Goods, but in his own Juriſgic- | 
Probate of Ter. tion, belongs to the Archbiſhop of the ſame 
tament originally Province. The Probate of Teſtaments did not 
belonged to Lia. be long originally to eceleſiaſtical Juriſdiction, but 
wood 174. Wü to the reſpective Lords of Manors where the Teſ- 
4 1 tator tied. as all other Matters did; but the Pro- 
—_— bate was afterwards oiven to the ſpiritual Courts 
Pl. ob oP by ſome Acts of Parliament. The Ordinary 
5 ea. 436. may peer the Goods till the Executors Ad- 
. | niniſtrator 


4 Inſt, 335: 


vw ie 49 - 
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two other indifferent Perſons, which Inventory is 


the Ordinary. If the Executors refuſe to appear Went. 36, 3. 


ſtanding accepts his Refuſal, and commits Ad- 


fuſal and Adminiſtration committed to another, 


ecutor may at any Time afterwards, come in and 


tion, it appears to the Ordinary that the Execu- 


Wi Its. 425 
miniftraror by Proofs may com pel the Executor to when . 
refuſe to adminiſter; and if no Body will take Ad- tr ad lie | 


miniſtration, the Ordinary may grant Letters ag col- dum 


' ligendum bona defuntti. The Executor muſt make Executor to make 


an Inventory of the Deceaſed's Goods, in the Pre- 2, Hen); Ch. 
tence of 2 of the Teſtator's Creditors, or Legatees, 53. See, 4: 

or in their Abſence or Refuſal, in the Preſence of 

to be indented and atteſted for Truth by the Ex- 

ecutor's Oath, and one Part thereof to be left with 

upon Summons and Proceſs, they are puniſhable Vaach. 14 
for Contempt; ; Refuſal in pais is nothing, but it went. e 
muſt be made in Court, and entered and record- 2 Eliz. 92. 
ed in Court. In caſe the Ordinary himſelf be — 83 
made Executor, he may refuſe before the Com- Went. 37. 
miſſary. When an Executor hath once ad mini- E, ecutor cannot 
ſtered, he cannot afterwards refuſe to prove the refuſe to admini- 
Will, becauſe by the Adminiſtration he accepts 88 
the Executorſhip upon him, and fo hath made Thomas Jones | 
his Choice; therefore in that Caſe the Ordinary 8 3 58 
ought to compel him to accept the Executorſhip, E. 182. 
and prove the Will; yet it ſeems, if the Judge, Rol. abr. go. 


knowing that one hath adminiſtred, yet notwith- Went. 49, 47. 


miniſtration, that 1s good, for the ſpiritual Judge 
is the proper Judge of the Matter ; but after Re- 


the Executor may not recede from it, and go 
back to prove the Will, and aſſume the Execu- 
torſhip. But if Adminiſtration be committed ibis. 


only, becauſe the Executor did not upon Proceſs 


and Summons appear to prove the Will, the Ex- 


prove the Will. If after the Executor hath re- Ibis, —- 
fuſed, and the Ordinary committed Adminiſtra- | 


tor 


Leon 154. 155 · 
Went. 38, 405 
41. Mod. 213. 
12 Mod. 441, 
471. z Wil. Rep. 
145. 3 W.. 

| Rep. 251, 337» 


OF. Ex. 57. 
Godolph. 64. 


Co. rep. 333 


It ſeems he may 
Rol. Rep. 225. 


Mo. 636. 


' Godol. 84. 
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tor had adminiſtered before, and ſo determined 
his Election, he may revoke the Letters of Ad- 
miniſtration, and enforce the Executor to prove 


the Will: If an Executor hath once adminiſter- 
ed, tho' he afterwards refuſed before the Ordi- 
nary, yet it ſeems he till lies liable to Creditors, 
for the Plea is ne unquies Exr. ne unquies Adm. com. 
Exr. ſo that if a Man be made Executor, and ad- 
miniſters ſome of the Goods, and then refuſes 
before the Ordinary, and he commits Admini- 
ſtration to B. who is ſued by a Creditor, and he 
pleads this ſpecial Matter, this is held to be a 
good Plea; but if this be a good Plea, then how 
can the Ordinary accept of an Executor's Refu- 
ſal after Adminiſtration ; if an Appeal be had from 
the Probate of a Will, quere, whether or no 
hanging that Appeal, the Executor may have an 
Action? quere, Fxecutors being in Suit which 
ſhould be Executor, the Ordinary pendente lite 
may not commit Adminiſtration ; falſe Engliſh, 
or Words miſpelled in a Will, or other com- 
mon Miſtakes, ſhall not prejudice a Will, if 
there appear the Intent of the Teſtator ſuf- 


ficiently demonſtrated; and if a Will want a 


Concluſion, as in Witneſs whereof, &c. yet is 
the Will good enough, without it be Ga- 
vel kind, and Burrough Engliſh Lands were by 
Law deviſeable at common Law by Force of 


Cuſtom, for the Heir having no more Intereſt 


Co. Lit. 1112. 
Kol. Abr. 609. 


in that, than in any other, he was not reſtrained 
from aliening by Will, which in other Caſes he 
was in favour of the Heir; a Rent de novo grant - 
ed out of ſuch Land or Houſes built upon it, 
were deviſeable at common Law, in reſpect the 
Land itſelf was deviſeable. | 

A MAN deviſes his Land to F. S. and then 
makes a Feoffment to the Uſe of his laſt Will; 
| . though 


Wilks. 


though the Feoffment be a Revocation, yet it 


having Relation to the Will, amounts to a new 
Publication ; if one deviſe Lands, and after- 
wards alien them, and purchaſe them, if he 
ſhews afterwards by Word or otherwiſe, his In- 
tent that this Will ſhould ſtand, this will amount 
to 2 new Publication, and the Lands ſo deviſed 
will paſs; ſo if a Man makes his Will, and de- 
viſes all his Lands in D. and afterwards purchaſe 
more, and then faith, that his former Will ſhall 
ſtand, or adds a new Codicil to it, this will 
make the Lands newly purchaſed paſs, but the 
_ writing of a new Executor or Superviſor in a Will 


will not amount to a new Publication of a Will 
pf Lands: 
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CAS E s touching 9 WILLS. 


A | 

D colligendum, when 
Ordinary may grant 
Letters thereof p. 425 
Adminiſter, Executor cannot 
refuſe to do it after Pro- 

bate 425 
Advoidance of a Church, 
Huſband can't make a 
Will of his Wife's, Cc. 
— 395 
Ae, Male Infant of 14, Fe- 
male of 12, may make Will 
of perſonal Eſtate, 389. 
Will made under it void, 
though ratified at full Age, 
389. | 
Age, 390. Wills of In- 
fants and Femes Coverts, 


publiſhed after full Age 


and Death of Huſband 422 
Aged, Perſons 391 


Alien Enemy Executor 389 


Apoſtates, - | 400 
Arbitrary, Conditions 403 
B 
Be queſt on Marriage 409 


B45, Excommunication to 
be certified by him 422 


Captions Conditions 


When Infant is of 


Blind PIR p. 399 
Borough, Probate certified 
before Mayor thereof 423 


401 
Wills 401 
Caſual and mixed Condi- 
"ditions, _ 
Childrens Legacies, Revoca- 
tions thereof p- 410, 411 
Court of Lord of the Ma- 
nor, Probate of Wills in 
„ 423 
Conditional Will 400 
— Executor a Legacy 404 
Conditions, captious ones, 
401, Subſequent and pre- 
cedent ones, ibid. Impoſ- 
ſible ones, 302. Arbitra- 
ry ones, 403. Negative 
ones, 404. Caſual and 
mixed ones, 405. Not to 
_ marry 408 
Conſtruction of 32 Hen. 8. c. 
I. 389 
of 29 Char 2. c. 3. 
Church, Huſband can't make 
a Will of his Wife's A- 
voidance thereof 207 - 
| Ws * Ip 


405 
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Criminous Teſtator. p. 2 289, 
: 399 
Cuſtom for Femes Coverts to 


make Wills, is void 391 
| D OS 


Day, Infant of Age laſt Day 
of Non-age 390 
Deaf and dumb Perſons may 
make their Wills by Signs, 


and other Expreſſions of 


their Intentions 399 
Death of Huſband, Wills of 
Femes Coverts pabliſhed 

| after it | 422 
Deſcription, what of the Per- 


ſon good . 401 
Drunkards — 9h] 
Enemy alien Executor 389 


Excommunication to be certi- 
fied by the Biſhop him- 
ſelf 42 2 
Eſtaie perſonal, Infants may 
make their Wills thereof 
at fourteen, Female ones 
at twelve 389 
Executor outlawed 389 
——— to make Inventory, 
425. Cannot refuſe to 
adminiſter after Probate, 
ibid. It ſeems he may, 


426. Conditional one, 404. 


Revocation of one 410 
Executrix, Wife may make 
Will of what ſhe. has as 
ſuch 395 
Extent, Huſband can't t make 


a Will of His Wife 3 1 ; 
by it p. ibid 
Felons, can't make their 
S 400 
Female Infant at twelve may 
make her Will of perſo- 
na] Eſtate 389 
Femes Coverts cannot make 
Wills of Lands, 391. 
Cuſtom for them to make 
Wills void, ibid. Marri- 
age Counter mand of their 
Will, 392. Wills of them 
publiſhed after full Age 
and Death of Huſbaad 
422 
N Male Infant at that 
* may make his Will 


389 
II 


Hereticks 400 


Huſband can . wake a Will 


of his Wie's Leaſe by 
Ext-nt, A a 
Church,&c.norof Things 
in Action 395 
Huſband, Wills of Femes Co- 
verts publiſhed after his 
Death aan 
— 
Impeſſible Conditions 402 
Infant Male of fourteen, Fe- 
male of twelve, may make 


Will of their perfonal E- 


ſtates 389 
nennen and thoſe 
of 


of Femes Coverts, pub- 
liſhed after full Age and 
Death of Huſband j P. 422 


Lands, Femes Coverls cannot 
make Wills thereof 391 
Leaſe, Huſband can't make a 
Will of his Wife's by Ex- 
tent 395 

Legacies, Revocation ot 
Childrens 
Letters, when Ordinary may 
| grant them ad colligendum 


425 


of Wills certified in their 

Courts, 423. Probates 

of Teſtaments, originally 
belonged to them 424 

Lucid Intervals, Madmen 

cannot make Wills but 1 in 

| them | 
M 


but in Jucid Intervals 290 
Male Infant of 14, Female 


perſonal Eſtate 339 


Intervals lucid, Madmen 

cannot make Wills but in 

them 390 
RO Executor to make 

| 425 

* neceſſary in Teſta- 

tor 389 

5 = 
King (the) may make his Will 
j $99 


410, 411 


Lords of Manors, Probates 


399 - 
Stolen cannot make Wills 


of 12, may make Wills of 


dbl X. 


Manors, Lords of, Probiacs 
of Wills certified in their 
Courts, 42 3. Probates of 
Teſtaments originally be- 
longed to them p- 424 

Marriage, Countermand of a 
Femes Covert's Will, 392. 
Bequeſt thereon 409 

Mayor of Borough, Probates 
of Wills certified _—_ 
him "423 

Memory, the Will of a Com- 
Pos mentis is good, tho? he 


be afterwards a #0n-ſane 


Memory 393 
Negative Conditions 404 
Non- age, Infant of Age laſt 

Day thereof 390 


Non. ſane Memory, the Will 


of a Compos mentis is good, 
tho? he be afterwards be- 


— 


come ſo 393 
Nuncupative Wills 373 
0 £ 
Ordinary, when he may grant 
Letters ad colligend. 425 
Outlawed Teſtators 400 
Outlawry of Executor 389 


Parole Ratification good 390 
Perſonal Eſtate, Male In- 
fants may make Wills 
thereof at fourteen, Fe- 
male ones at twelve 389 


Perſons, aged ones cannot 


make their Wills if grown 
childiſh, 291, What De- 
ſcription 
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ſcription of them good 
P. 401 

Precedent Conditions 401 
Probate of Wills, certified in 
Courts of Lords of Ma- 


nors, 423. Before Mayor 
of Borough, ibid. -f 


Teſtament, originally be- 


longed to Lords of Ma- 


nors, 424. 3 can- 


not refuſe to adminiſter 


after it 425 


R 


Ratification, parole one good 


go 


Revocations, 409. of Exe- 


eutor, 410. Of Childrens 


Legacies, ibid, 411. What 
ſecond Will is a Revoca- 
tion of a former, ibid. 


I Iow ought 1 it to be made 


Soldiers may make two 


Wills — 442 
Statules, 3 Ed. 3. p. 392. 
27 Hen. 8. p. 389. 32 H. 


8. c. I. p. 373, 374, 386, 


389, 409, 420. 32 H. 8. 
c. 5. Pp. 374, 420. 24 and 
and 35 H. 8. c. 5. p. 374. 
391, 420. 5 Eſiz. 8. 14 
p. 374, 420, in Marg. 29 
Ch. c. 3. p. 374, 373, in 
Notes, 376, 377, 356, in 
Notes, 388 in Notes. 


399 


416 


. and precedent 
Conditions 401 
| 75 


Teftament, Probate of, origi- 


nally belonged to Lords. 
of Manors, 424. Where 
two, when both void 412 
Teftators criminous, 389. 
Ought to have Under- 
ſtanding and Judgment 
ibid. 


A bings in Action, Huſband 


cannot make Will of his 
Traitors 400 
Twelve, Female Infant at 
that Age may make her 
Will of her perſonal Eſtate 


” 3 
TH: | 
Underſtanding neceſſary in 
Teltator 339 


Wife may make will of what 
ſhe has as Executrix, 395. 
Huſband cannot make a 
Will of her Leaſe by Ex- 
tent, Avoidance of a 
Church, Sc. nor of Things 
in Action ibid 

Will, King (the) may make 
his 389. Ot perſonal E- 

ſtate may be made by a 


Male Infant at 14, by a 


Female one at 12, 389. 
made under Age void, 
tho' ratified at full Age, 
389. Madmen cannot 

make 


3 


cannot make 


- 
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make them bit in lucid In- 
tervals, 390. Femes Coverts 


Lands, 391. Cuſtom for 
Femes Coverts to make 
them void, ibid. Marriage 
Countermand of a Feme Co- 


vert's Will, 392. That of 


a Compos mentis is good, 
tho' he be afterwards of 
non: ſane Memory, 393. 
Wife may make one of 
what ſhe has as Executrix, 
395. Huſband can't make 

one of his Wife's Leaſe 
by Extent, Avoidance of a 


them of 


Church &c. nor of Things 
in Action, ibid. A condi- 
tional one 100 


Wills, two as one, 421. Of 


Infants and Femes Coverts, 
publiſhed after full Age, 
and Death of Huſband, 
422, Probate of them in 
Courts of Lords of Ma- 


nors 3 +23 


Mill, captious one, 401. 
What ſecond one is Revo-  - 


cation of a former, 411. 
Soldiers may make two 


412 
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